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Legality and Participation — Some Swedish experiences

Mrs. Anna-Karin Lundin,
Parliamentary Ombudsman,
Sweden

1. Introduction

My native country is Sweden, a small nation of about nine milkion inhabitants in
the northern part of Europe. Sweden has been luckily spared from wars for
nearly fwo centuries, It is a wealthy, industrialised and technologically advanced

society. Politically, it is a parliamentarian democracy.

Sweden has a stable social security system and the population is in average
highly educated.

2. Some erucial elements in Sweden’s political development since 1809

Let me, very briefly, introduce you into some specific features of the Swedish
political system. One might pereeive three different stages of development.

The first one is the peacefu] regime change in 1809, a change from royal
autocracy to constitutional royal rule. The King, through his Council, kept the
power 1o rule the country but his power was to a certain extent balanced by the

Parliament, a diet of four estates.

Hence, democracy was far away, members of Parhament represented a tiny elite
of landowners and higher civil servants (even if peasants were represented by

the fourth estate). Women had no political influence at all.
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In this context the establishing of the office of the Parliamentary Ombudsman in
1809 constituted a remarkable element of popular control of the ruling state elite.
Its main task was to control state burcaucracy, And most remarkable in those

times: every citizen got the right to make a complaint against civil servants.

In Europe democracy developed in different speeds and ways. In some countrics
democratic tendencies broke through already in the end of the eighteenth and the
first part of the nineteenth century.

For a long period Sweden was a backward country, economically and, to a
certain extent, also politically, Only gradually democratic elements were
mtroduced or enforced. Full democracy with universal and equal suffrage was
not established until 1921, The government became responsible only to the

L1
é

Parliament, not to the King. Parties were already aceepted as the natural means.

of political representation.
\

This constituted the new, second stage of Swedish democracy. However, the ald
constitution of 1809 was formally maintained. It was not replaced by a truly
parhiamentary constitution until 1974,

Political parties play a key role in every representative democracy by
constituting links between citizens and pohitical power, But the Swedish model
of government by people also contains substantial elements of self-organisation,
decentralisation and self-administration,

Typical of the Swedish democracy is also the strong influence of NGOs (Non
Govenmental Organisations), especially the temperance movement and the
trade union movement. Traditionally, some of them have interacted closely with

the political parties.

Ome might say that we are now facing a third phase of democracy and
participation in Sweden. Political parties are weakened, the membership is
shrinking and participation in the elections is slightly decreasing. Also, the
membership of traditional NGOs' is declining,
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O the other hand, the importance of human nghts in the conscience of the
citizens {and also in the constitution of 1974, with an extension in 1978) 15
strengthened. New popular movements, representing €.§. peace, environment,
ferninism, gay rights and animal rights, have emerged. Local action groups are

much more common than earlier.

On the official level experiments of varivus forms of self-government have been
introduced. Municipal boards have got the right to delegate decision-making
authority to self-administration bodies. Strengthening of the institution of
popular referendum is being discussed. Thus, citizens’ participation has in some
respects grown stronger and it has also been channelled along new tracks,

' What does this mean to the system of the Parliamentary Ombudsmen? How has
their role changed during two centunes?

3. The Parliamentary Ombudsmen and the Parliament

The task of the Omhudsmen is to supervise the application in public service of laws and
other statutes.

Today the Ombudsmen have mainly a preventive function; their task is to contnibute to
the improvement of legal standard of the public administration and the administration of
Justice and thus prevent mistakes.

Since the Ombudsmen are neither courts of law nor administrative agencies, they cannot

function as an instance of appeal, nor can they issue binding decisions.

«The main provisions concerning the Parliamentary Ombudsmen are laid down in the
constitution. The Ombudsmen are elected by the Parliament. They are part of the
parliamentary control of government, but the office is in itself totally apolitical. By
tradition, all political parties represented in Parliament accept the candidate proposed by

the standing Committee of Constitution.
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The Ombudsmen are accountable for their actions only to Parliament. They are

completely independent in relation to Government and the state and local administrations.

The Parliamentary Ombudsmen function as a stabilising factor in the Swedish society by
offering the ordinary citizen a cheap and simple way of having the actions of an authority
impartially serutinized as to their legahty and fmmess.

But, the break-through of democracy in the beginning of the last century and the more
central role of Parliament meant a change. Now, when the Ombudsmen were appointed
by a democratically elected Parliament the popular participation was more clearly

expressed than in 1809, when the first ombudsman was elected.

4. The citizens and the Parliamentary Ombudsmen

In Sweden, one might say, all the citizens are aware of the existence of the Parliamentary
Ombudsmen. They generally consider the office of the Ombudsman as a citizen’s
institution in which they show a great confidence.

For an ordinary citizen it is very easy to complain to the Parliamentary Ombudsmen.
Everyone has the right to submit a complaint — in other words the right is not restricted to
Swedish citizens or residents. Even those who have been arrested or are committed for
care are entitled to complain to the Fz;ﬂiammuary Ombudsmen. The complaints can also
be made by individuals who are not affected by the issue.

Complaints should be made in writing, but not necessanly in Swedish. A complaint may
be submitted by mail, e-mail, telefax or it may be handed in to the Parliamentary

Cimbudsmen’s secretaniat.

Each year the Ombudsmen receive some 5.000 complaints. We are four ombudsmen,

When the institution was created in 1809 one single Ombudsman was elected.
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5. Factors of importance for the citizens” participation

Of course many different factors are influencing and sh:t:ngthcning the prerequisites for
citizens” participation in the Swedish political system. Let me siress three important

factors:

- The level of education
- Political stability

- Stability of institutions

A forth factor is transparency. What I refer to is transparency of government, enabling

every citizen to rightly assess the actions and performances of the govemnment.

As a lasi factor | will mention accountability; the accountability of those who are
entrusted with the right to exert public power.

The two last mentioned principles - transparency and accountability - are two key
principles in the Swedish system of government. [ am going o describe the application
of these two principles in Sweden, Let me stari with transparency. [ will deal with this
matier at some length.

6. Transparency and democracy
Sweden is often pomted out as a very good example of a culture of openness.

The right of citizens to have an insight into the political agencies, courts of law and
public authorities is gince long — by any international comparison — extensive.

Furthermore, the statutory guarantees of this right are firmly entrenched in constitutional

faws.

Transparency is a necessary condition for a living democracy. Democracy requires public

participation in discussions on matters of common public interest. It is also a prerequisite

2
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that citizens have the means of exercising control over the administration in order to
promote its efficiency and deter corruption. A democracy therefiore must ensure and
encourage openness within public administration and guarantee the right of public access
to official mformation.

7. Public access to information
The principle of public access to information 15 expressed in various ways:

1. Anybody whosoever may read the documents of authonities { access ro official

documenis),

In Sweden the right of public access to official documents is a constitutional right since
1766.

2. Public servants are entitled to inform outsiders { freedom of expression for pubiic
servanis). Everyone in Sweden has this right but it is of particularly great importance to

public servants.

3. Public servants have right to disclose information to newspapers, radio and television,
Their employers must not trace them. Mass media are, on the other hand, forbidden to

disclose their sources of information { communicarion freedom for public servants),
4. The public and mass media are entitled to attend trials { access to court hearings).

5. The public and mass media may attend sessions of Parliament, the municipal
assemblies, county councils and other similar bodies [ access to meetings of decision-
making assemblies).

Here | will concentrate on the first and the third principle.
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8. Legislation concerning public access to official documents

The legislation guaranteeing public access to official documents 1s of decisive importance
o the culture of openness. The simple principle is that everything is open to public,

which is not explicitly made secret.

Purposes for secrecy

Official documents can be kept secret only for specific purposes. They are enumerated in
the Freedom of the Press Act, which in Sweden is a Constitutional act, e.g.

- the security of the Realm and its relations with a foreign state or an international

organisation
- the interest of preventing or prosecuting crime, and
- the protection of personal integrity or economic conditions of individuals.

Furthermore any restrictions of the nght to access to official documents “shall be

scrupulously specified in provisions of a specific act of law”, viz. the Secrecy Act,

An important principle of the Secrecy Act is that the area of information covered by the

act should be as small as possible.

The principle of public access in practise

What does the principle of public access to official documents mean in practise? It means
that any such document, not secrel under the Secrecy Act, shall be available to any person
who wanits to get access to the document. This must be done by the responsible authority,
immediately and free of charge at the office or other place were it is kept.

If the authority refuses 1o hand over the document to the person asking for it —c.g. since
the authority considers it to be secret under the Secrecy Act - he or she can appeal 1o an
administrative court. This court has the right to change the decision and order the release

of the document.
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My second comment on public access will deal with freedom to communicate

information for publication.
9. Freedom to communicate information for publication

Anybody has the right, unless otherwise provided in the Freedom of the Press Act, to
make staiements and communicate information for the purpose of publication o an

author, to an editor or editorial office of a publication or a news agency.

This freedom comprises most of the information classified as secret under the Secrecy
Act, provided that the information is communicated orally, The exceptions from this
freedom are enumerated in the Secrecy Act. However, it 15 always a criminal offence to

hand over classified documents.

The nght o anonymity.

Editors receiving secret information are, with few exceptions, forbidden to disclose the
identity of persons communicating information to @ newspaper or other media. In most

cases authorities are not allowed even to make inquiries about their identity.

10. The ombudsman and transparency

As [ stated before transparency iz one of the key pnnciples of the Swedish system of
government. This principle has always been regarded being of utmost importance.

The Parliamentary Ombudsmen have an important function in this area, Let me give you
some typical examples. Quite often it ocewrs that an authority fails to reply to a person

who wants to read a specific document, Or the request might be processed very slowly.

It also happens that authorities do not respect their employees’ freedom to communicate
with media.

In these and similar cases the Parliamentary Ombudsmen nomally eriticise the authority.

—10 — /
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11. Accountability

The other key principle in the Swedish system of government that [ want to stress is the

principle of accountability.

As [ have already mentioned, the Ombudsmen may not change the decision of a court of
law or a public authority and they may not give directions as to how a court of law or
public authority is to decide in any particular case. Instead, the rule of the Ombudsmen is
based on the principle that every official is answerable for the decisions he or she makes

in execution of his or her duties.

Public servants are accountable under criminal law. There is also a system of disciplinary

accountability.

The law provides that anyone who, in the exercise of public authonty, intentionally or
through negligence failed to perform his or her official duties would be convicted of
misuse of office. The punishment iz fine or Imprisonment for at most two years. IT the
crime is grave, the punishment might be imprisonment for at least six months and at most

Bix years. 'i

In such cases the Ombudsmen have the right and duty to prosecute. The Ombudsmen
and the general prosecutors have overlapping competencies in this respect.

Prosecutions are not very frequent due to the fact that very few of the errors discovered

by the Ombudsmen are serious enough to deserve punishment under criminal law.

If an official has committed some offence which can be the subject of disciplinary
measures, the Ombudsmen may, instead of initiating fegal proceedings, submit a report to
the authority which is empowered 1o decide on disciplinary sanctions  (the public
authority in which the official is employed or a special board for disciplinary cases).

This is not done very frequently either, but the Ombudsmens’ most important weapon 15

to criticise officials found at fault.

- 11 —
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12. Government-appointed Ombudsmen

During the last decades a series of other Ombudsman institutions has been established in
Sweden. They have dutics of surveillance, each in 2 particular sphere. The new
Ombudsmen are appointed by Government, which of course means that they are not

independent in the way the Parliamentary Ombudsmen are.

These new governmental Ombudsmen are six, namely

- The Consumer Ombudsman

- The Equal opportunities Ombudsman

- The Ombudsman against ethnic discnmination

- The Ombudsman against discrimination on grounds of sexual orientation
- The Children's Ombudsman

- The Disability Ombudsman

The main purpose of The consumer an is the protection of rights of consumers
in different wavs.

The first obligation of The equal opportunities Ombudsman is to sock to persuade

employers to comply with an Act on Equality between Men and Women at Work (The
Equal Opportunitics Act). This act is directed towards labour market conditions.

The Ombudsman against ethnic discrimination shall work to prevent the occurrence of

ethnic discrimination in society.

(The term ethnic discrimination means unfair or offensive treatment due 10 race, skin

colour, national or ethnic ongin or religious faith. )

L
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e dsman apgai iscrimination nds of sex ' tom 15 an authority

commissioned to combat homophobia and discrimination on grounds of sexual

orientation in all areas of Swedish society.

Swedish children and voung people up to the age of 1% have an Crmbudsman of their own,

hildren’ an whose main task it is to safeguard the rights and interests of
children and young people as laid down in the UN Convention on the Rights of the
Children.

The disability Ombudsman works to achieve the general objectives of disability policy,
which is full participation and equality for people with disabilities.

It is easy to understand the differences between these Ombudsmen and the Parliamentary
Ombudstmen.

Obviously, these new Ombudsmen are products of another time and another society than
that of the Parliamentary Ombudsmen. Political and social changes, a more pluralistic,
human and tolerant society have produced a need for new kinds Ombudsmen.

Various groups of citizens, with growing influence during recent decades, have called for
a spokesman for their special interests. When, simultaneously, as | mentioned earlier, the
partics have been weakened and less representative, the new Ombudsmen can be seen as

new means of channelling popular demands.

13 Self povernment

In Sweden local self-government has expanded during the last years, Municipal councils
and county councils have got the right to delegate decision-making authority to so called
self-administration bodies managed by groups of citizens, The idea is to strengthen the

participation and involvement of ordinary citizens
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When new forms of participation are established, it is essential not to forget old values. It
is c.g. important that the system of openness and of accountability is maintained in these
new bodies.

These self-administration bodies stand under the supervision of the Parhamentary
Ombudsmen. This is to guarantee that these bodies uphold the principle of law and the
fundamental rights and freedoms.

14. Conclusion

I began asking: What has the development and strengthening of citizens’ participation
meant to the system of the Parliamentary Ombudsmen? In what respect has the role of the
Ombudsmen changed during two centurnes?

Citizen participation is a very broad concept. The main teols are still political in form of
parties, local councils, parliament, referendums and self-administration. OFf growing
importance are the voluntary civic organisations with a legally guaranteed free space and
{perhaps) public support.

Every vivid democracy also needs a system of checks and balances. There are
various models in different countries, but some features are common: independent
courts, honest administration, and independent institutions as trade unions, private
companies and free media.

The system of the Parliamentary Ombudsmen has a role of its own in this sphere
of checks and balances. On one hand the Parliamentary Ombudsmen are not legal
courts and they have no executive powers, On the other hand they act within a
legal framework, not within a political one. They supervise, they sel up

guidelines, and they channel complaints of citizens into an administrative level.

In this respect the Parliamentary Ombudsmen have a direct beanng on citizen
participation — the channel of the Parliamentary Ombudsmen gives the citizens a

possibility to express their complaints and get irregularities and abuses publicly

— 14 -
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known (even if the Ombudsmen do not have the authority to change decisions of
other bodies). The steady increase of citizens’ complaints rather shows a higher

level of panticipation than a lower quality of admimistration.

The main object of the activities of the Parliamentary Ombudsmen has always
been safeguarding the rule of law and protection of rights and freedoms of
individuals, Supervising the application of these values in everyday life is of
crucial importance in every democratic society.

The Office of the Swedish Parliamentary Ombudsmen has remained virtually the
same in all fundamental respects for nearly 200 years. The basic structure of the
office is such that it has been able to adapt itself 1o the great social, economic and
political changes that have taken place in Sweden during that time. I am firmly
convinced that The Parliamentary Ombudsmen will take an active part in
safeguarding the rule of law when it comes to new forms of citizens’

participation in the future.

Website:

WWW. 10,58

E-mail adress:
anna-karin.Jundinf@riksdagen.se

- 15—
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The Ombudsman and Citizen Participation:
Thai reflections and future implementation

Mr. Poonsup Piya-Anant,
Thai Ombudsman

Presentation Framework

1. History and Nature of Thai culture
2. Occurrence
fear of dark influence
- patronage value tend to induce supervisors to protect subordinates
- lack of awareness in basic rights
- lack of determination to uphold good governance
perceiving administrative deeds as blameless acts
ohedient to the governing bodies
- negligence of responsiveness to public service
- organization’s internal inspectors tend to grant favor to their own officials,
hence, no trust
3. Administrative and Legislative solutions
- Independent organizations such as Ombudsman, National Counter
Corruption Commission, Administrative Court, Constitutional court, etc.
- Administrative and bureaucratic reform
- Campaign to empower civil rights and to encourage citizen participation
4. Ombudsman as a channel to promote citizen participation, transparency , and
EOVETIANCe
Background and establishment
- Mandate, Policy, and Performance
- Twpe of gricvances

- Problems and lessons learnt

— Y —



& Asian Ombudsman Association Confirence

Future direction and Projection

. Being proactive instead of mere responsive

. Own initiative amendment

. Generating networks with parallel organizations
. Last resort amendment

. Call Center establishment

- Ombudsman's contribution towards citizen empowerment and public
access (being a voice for people, means to remedy people grievances, and
change agent in the society)

5. Public participation promotes social development in vanious aspects
Pressurize local authorities to improve public services

- {versee transparent local government decision making

- Reduce financial mismanagement

- Support program and project that facilitate social and cconomic
development

6. Conclusion
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Excellency,
Board of Directors of AO.A
Distinguished Ombudsmen,

Ladies and Gentlemen,

[ am very honored to have a chance to present to you the notion of Ombudsman and
cilizen participation, which I topk & case from Thailand as our instance today. First of all,
1 would Tike to take this opportunity to congratulate the success of the eighth Asian
Ombudsman Association Conference organized by the Ombudsman of Korea, Dr, Lee
Wun-Hyoung, and his staff in the Korean Ombudsman office as well as every AOA.
organizing committee who untiringly prepare today’s conference 1o become flourishing
and fruitful.

As we are all familiar with Asian values, regional history and how it crafted our Asian
characteristics nowadays, 1 shall not touch wpon this issee in too detailed. Hence, a
political, social and economic background, and nature of Thai culture will be briefly
introduced.

Maturally, Thais are submissive, avoiding confromtation, peace loving, paying high
respect and chedient o the senior. This is mainly because the strong Buddhist beliel
engraved in people’s mind and way of living in a society for generations. In terms of
political activities, since they are passive to the governing class, Thai ruling system in the
past was that the King governed the country through absolute monarchy, and later on in
1942 changed to constitutional monarchy. Afterward there were several clections with

civilian povernments and military regime taking tumn to rule the country.

From the mid-1980s, the Thai economy went on a roller-coaster nde of boom and bust.
Firgt, the urban boom shified importance of agriculture in the national esconomy to
industrial sector. Then, the financial and economic meltdown or the "Tom Yum Kung
Disease” of 1997, which all of us here are well aware, threw at least three million of

labors and businessmen back to the village economy and to the ranks of the poor. These

-1 —
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boom and bust eras are extremely connected with the existing social problems namely

illegal land grabbing, natural resources destruction, poverty etc. which undoubtedly lead

to extraordinary complaints we have been handling nowadays.

The administrative background consequences in the society relevant to our discussion

today are

Firstly, by normally being peace loving people, a great number of Thais
are still fear of dark influence. The term dark influence can be meant as
mafia, comupted local or natiomal politicians and officials, powerful
business group that illegally exercise their power.

Secondly, patronage value tends 1o induce supervisors (o protect
subordinates, gradually, the relationship of patron-client has been
developed in the society, especially in the administrative organizations.
The congept of 'vield to boss’ or *working under one’s umbrella’ is often
perceived in the organizational culture.

Thirdly, people are not well aware of basic civil nghts due to the fact that
they are qualified 10 be good citizen by hstening and following the leader.
Citizenship rights were not introduced widely in school carnculum and
general publicity. To the majonity of the Thais, economical knowledge and
skills more important than civil nghts comprehension,

Fourthly, as a consequence of the mentioned factors, people especially,
governmeni officials lack sufficient determination to wphold good
povernance, Many rather passively “wait and see’ than actively imvolve in
the public heanng process.

Fifthly, any administrative deeds, right or wrong. are likely to be
perceived as blameless acts. People tend to be passive o the governing
class and are very fearful to confront law enforcement. Therefore, tea
money or bribery was frequently offered to officials,

The gixth occurrence is that when people have problems, they tend to
absorb the grievances by themselves and avoid asking for help from

officials or any other legal actions. Lodging complaints about mal-

— 22 —
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administration or official misconduct to govemment agencics 15 almost
unheard of in the previous time.

The seventh thing is a tendency to neglect the responsiveness to public
service. It is reflected by low rate of gemeral election voting, public
campaign, and public hearing.

The last incident which happened is when people have problems with
government officials, they ofien feel they get unfair play, or the
government officials are in the opposite side, or even they are right they
might get accused of doing something wrong, 1f such case happens, people
may accept it. However, they reluctantly tum to department’s inspector or
another oversight unit within that particular organization for fear of unfair

treatmnent and even negative impact.

Therefore, when people are harassed or treated an unfair treatment by the
government agency, they are senously doubtful that the intemal oversight
unit will act justly; as a consequence, complainant will hardly listen to the

explanation of that agency if the result is contrast to his notion.

But if there is Ombudsman as an impartial alternative providing faimess
and convenient access to complain easily without costing money or much
time, their perception might be positively changed and may have more

faith on fair procedures in the government agency.

The new constifulion

The relevant agencies, administrative or legislative, povernmental or non governmental,

povern or be poverned, have recognized the importance of participation and participatory

democracy as a means of good governance, Thus, there was widespread outery for new

constitution. In addition, the new constitution enacted m 1997 is also called the

‘participatory constitution’ or the ‘people constitution” because public participation was

included in the drafting process. In the constitution drafting process, civil society

— 793 -



8™ Asian Cmbudsman Association Conference

organizations insisted on and were given opportunily lo make substantive inputs, The
Constitutional Drafting Assembly was itself a paricipatory body with 99 members - 76
representing the country’s different provinces. Civil society organizations did offer

critical suggestions to the assembly on several occasions.

In addition, 28 organizations active in democracy met regularly in early 1997 two
formulate draft resolutions on the new constitution. Another set of recommendations was
published jointly by the main networks of NGOs, private organizations, the Coordinating
Committes on Rural Development (with 300 members), the 28 democratic organizations,
the Political Reform and Civil Seciety Group, the Women and Constitution Netwark, the
Labor Organization of Thailand, and the Regional People's Forum for the Constitution.
Others that broadened the debate on the new constitution through mass media campaigns
and by public hearings organized in Bangkok and all provinces complemented these
mitiatives with the significantly underlying concepts of participation as follows:

1. promoting and protecting rights and liberties of the people

2. providing for public participation in the govemnance and inspecting the exercise of

State power
3. improving a political structure to achieve more efficiency and stabilaty.

Current gavernment 's Adminisirative and bureaucratic reform policy

Thailand's bureaucratic system is salient in that there are a lot of government and state
agencies in Thailand, there are 20 ministries, 187 departments, 64 state enterprises,
almost 10,000 local administrative organizations or local governments such as the
Bangkok Metropolitan Administration {(BMA), the Patiaya Municipality, the Provincial
Administrative Organizations (PAOs), the Tambon Administrative Orgamzations (TAOs),
and genecral municipalitics. Henee, the number of civil servants and members or
employees of state agencies counts approximately 3 millions. There are also more than
600 laws administered by those agencies. These laws allow the agencies to do their works
accordingly. In addition, there are plenty of orgamic laws called the Acts, ministerial rules,

regulations and notifications.

_24_
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As we know, people will have to involve with all these state’s powers cvery day. In
Thailand, Ministry of Interior is the agency that the complaints are lodged against most
since it has to take care of most laws, or more than 100 laws, and it also involves with the
people since birth to death. The ministry also takes care of land issue and rural
dﬂ&lnpmeﬁt.

With recognition to these extraordinary responsibilities, many agencies concerned have
been trying to reform services of the public sector. Not only the Constitution that focuses
on the good govemnance and stimulates changes, the policy of the current government
also promotes the country's political development towards participatory democracy in
order to give the people the opportumity for greater self-government and protection of
their own rights.

In addition, the Two Public Sector Reform Acts, the Public Administration Act and the
Ministerial Restructuring Act were promulgated on the 2™ of October 2002, The main
ohjectives of these laws are to illustrate govemnment's commitment as social contract to
improving efficiency, creating greater transparency and eliminate corruption in public
administration and services, with a view to enhance social justice and national
development at present and in the future. Many policies were mtroduced 1o support the
public sector reform in order to improve efficiency and streamline the governmental
structure in line with the current situation and to enable the public sector to better serve

national economic and social development.

Attempts to accelerate measures to improve the quality of government officials and to
inculecate in them a ‘dedicated’ attitude towards public service are initisted.
Administrative branch would revise various laws, regulations, operation procedures, and
guidelines in order to achieve flexibility, effectiveness, transparency, and accountability
in public administration. The Government's administration should also be open to a

systematic and fair cvaluation.

_::l_:r_
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Budgeting reform process will create an efficient toal for the allocation of resources m a
way that is consistent with naticnal development policies and strategies. These policies
will create transparency and accountability in the public service, which in twm help
promoling public satisfaction and reducing number of complaints. 1 view this as a good

sign to every organization in the governance sector concermned, including ombudsman.

NGOs ' campaign to empower civil rights and to encourage citizen participation

Recently, as political environment allows freedom of expression, non-governmental
organizations actively participate in development projects and human rights activities.
Regional civil sociely networks have been established which would enable more
participation in decision-making and management at the national and local government
levels. Many community radio learming centers have also been established. It is an

important channel to promote public awareness and participation.

In case of Thailand, general election voting and civil society participation, commumnity
groups, households™ participation in local groups and sogial services could measure

participation.

Comparing to the last decade, citizens nowadays take more active roles in voicing their
grievances, participating in political activity and having awareness of basic human rights.
Vanous local institutes, foundations, non-profit organizations, chanty groups have been
set up to sbsorb different types of interests, shared grievances, or commumity” specific
purpose. Example illustrated this local organization are the people of Klong Dan wha
gathered and protested the construction of Samutprakam Waste Water Treatment which
would have been located next door to their fishing village and would have ruin waler
guality in the gulfl of Siam where they have been living as fishermen for generations,
Though the group was very small and insignificant at the beginning but the grievance was
very resilient, after receiving assistance from vanous organizatiens they finally made it to
the Minister of Science and Technology Ministry and the Prime Minister. Therefore, the

construction was terminated; high-level afficials were put under disciplinary investigation
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of corruption. This is one of the successful examples but there are still many more

unsuccessful cases in the socicty which we need to help solving their gnevances.
Independent organizations

The 1997 constitution therefore has set up many investigating bodies such as the Court of
Justice, the Administrative Court, the Constitutional Court, Ombudsman, the National
Committes on the Human Rights, the State Audit Commission, the National Counter
Corruption Commission, and the National Election Commission. These mvestigating
bodies have shared their principle in oversight institute 1o control the use of power of
ministries, departments, and their p:rsun:et_sinm the I:ariiamenl is unable to oversee all
state organs thoroughly, One key principle is that the mnvestigating bodies to be set up
must not work in duplication. Thus, the Ombudsman has to perform his vested function
with the authority under such stipulation.

As another alternative, people sometimes turn to mass media believing that this instilute

would help solving their problems.

Owmbudsman as a channel to promote citizen participation, iransparency, and governance
Background and establishment

It was almost 25 years of development process since the first technocrat and Member of
Parliament introduced the concept of ombudsman in Thailand in 19735, The first
Ombudsman was appointed in April 1999, Each ombudsman should serve only one term
of six years. Currently, two ombudsmen are holding the position.

Mandate, Policy, and Perjormance

As we are in the ombudsman world, our mandate should be in the same manner, we are

respomsible for investigation and fact finding relating to the grievances filed by the public

o
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who are suffering from the unlawful practices of the govemment officials of all levels,
resulted in the unfair public damage, whether or not such practice is lawful or unlawful

abuse of functions.

The Ombudsman has the background and relationship with the Parliament since this
institution has been set up by the Parliament and has to report to the Parhament, Hence,
the QOmbudsman is, in the constitution, under the Parliament Section, The Ombudsman 15
regarded as a mechanism of the representatives of the people. An appointment of the
Ombudsman also has been made by the Parliament, Thus, the Member of Parliaments
have the right to lodge the complaint to the Ombudsman.

In some countries such as the United Kingdom Parliamentary Commissioner and the
Mediator of France, the law even state thal the Ombudsman ig not allowed (o receive the
complaint from the people directly but has to receive through the Member of Parliaments
of the Senators. Besides, the report has to be submitied te the Parliament so that the
Parhament can use its supreme polhitical power 1o order the admimstration for correction

or change.

That Ombudsman is one of parliamentary tools to check and balance the transparency and
accountability of the administrative branch. The main duty is to investigate complaints on
mal-administration within government orgamzabons, stale agency, slale enlerprise, or
local govemmental organization, provide recommendations for remedial actions, and
report to the House of the Representatives, Senate and the public. The report wall reflect
public attitudes, which will gencrate discussion, leading towards movement for the
correctness in society. The second duty is to study and analyze the cause of complaints in
order to reduce or prevent the further complaints, Another important task is to provide
and deliver knowledge io general public about procedures and methods of submitting

complaints and about civil rights and related laws.

Another unique role of Thai ombudsman is that if, in the opinion of the Ombudsman, a

law or regulation or any act of any govemment official begs the guestion of the
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constitutionality, the Omhbudsman shall refer the matter and the opinion to either the
Canstitutional Court or an Administrative Court, as appropriate, for further review. The
constitution also stated in Section 198 that the Constitutional Count ar Administrative
Court shall decide the case submitted by the Ombudsman without delay. Thus, locking
from the people perspective, il there was any issues contradict to the constitution or any
administrative acts violate the law, Ombudsman would be the initial institution receiving

complaints prior to reaching the Administrative Court.

Ombudsman is empowered to make a recommendation for change or correction of unfuir
treatment to the complainant. If the agency does not change or correct according to that
recommendation, what the Ombudsman can do is to report either to the minister
responsible for that ministry or department, or to the Prime Minister if no action is taken
by the minister. Failing of any action, the channel provided to the Ombudsman is o
teport to the Parliament for further action in the capacity as people’s representatives who
are expected 1o uphold the faimess to the people. .

If there is the Ombudsman to listen 1o people’s problems, there will have an opportunity
to know the reasons or aware of the fact that the matter is already treated fairly or not. |
believe that with the emphasis on the philosophy of sympathy and fairness, the
Ombudsman acts as a bridging gap in public admimistration, the people will better
understand the work of the government agency. This will lessen and finally end their
resentment and anger.

| accepted that the public sometimes would suspect the transparency of investigation
among govemnment officials, whether they are helping cach other. If they report directly
to government agencies, they are in doubt that their complaints would be treated unfairly
or even kept in sileni or disappeared. With the existence of the Ombudsman, the
complaints will be directed to and handled by the officials who arc impartial, and to

whom the public has a confidence so the conflict should be decreased.



#% Asian Ombudsman Aseociation Conference

Type of grievances

Incorporating the public participation and giving them their first opportunity to express

the unfair treatment that they have been receiving from the government officials and

administrative branch into consideration, the Ombudsman has 1o carefully handle the

nationwide complaints. During the first year of operation, though the existing of the

office was not widely known publicly, the ombudsman received almost 200 complaints,

then the figures jumped to 728 in the second year, then again double to 1,337 in the third
I year. [n 2003, we received almost 2,300 plaintiffs came almost throughout every region.

Proportion of complaints lodged to the office can be categorized as

Land issue 18%
Police affairs | 7%
Infrastructure and service problem L (%%
Misconduct of the officials in general administrative 1ssues 26%
Local admimistration 6.5%

Problems and lessons learnt

Similar to other newly established independent organizations, ombudsman's office faces
an overload of work. civic trust build-up, limited public awareness on the duties,
duplication of duties among the organizations, and qualified personal,

The operational problems found in the performances according to our tasks were the
people’s lack of understanding in the roles of the ombudsman’s compelence, making
some of the gricvances submitted to the ombudsman became inadmissible for the
consideration. In addition, ombudsman’s grievance-solving operation in the past were
mostly the solution of the case by case gnevance problems and it was not very systemic

solution.

Future direction end Projection
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From what we have learnt from the problems, we are trying to solve these consiraints as
follows:
1. Being proactive instead of mere responsive

We put high emphasis on the preventative approach in order to aveid problems of
injustice that have been repeatedly lodged to the office. The resolutions derived from the
case by case grievance problems have been complied, analyzed, and recommended as the
systemic problem solutions. The land title issuing, public land encroaching, compensation
from private land expropriation, local administration organization's budgeting and
procurement systems, which shared high proportion of the complaints lodged previously,
arc some of the samples to be studied and proposed as systemic resolutions,

To my perspective, dealing with same type of problems in the complaints constantly
lodged to the office is wasting of time, budget, efforts, and yield no benefit to the public
at large. It is more worthwhile and efficient to solve one problem and find solution to
prevent the repeated incident to happen again. During the previous years of operation, we
have been recommending an amendment of laws; ministerial rules and regulations that
not only solve problems arose in the plaintiffs but also help improving standard practices
of that particular ministry which in the long run reduce number of complaints to the

office. :

The laws, rules and regulations have sometimes outdated and been unable to respond to
changes leading to damages and injustice. This is what the Ombudsman would be
expected to look into. The Ombudsman would recommend the way to solve problems
arisen from impractical laws, rules and regulations. To some extent, this would help

relieve fundamental problems related to the law.

The Ombudsman's power o take care of each complaint as well as the power to make
recommendations for the improvement of administration for good governance, and the
change of laws, rules and regulations to belter serve the people will be of great benefit to

the reform of the government.
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2. Amending Ombudsman Act 199 to be able (o initiate own_motion
investigaton

As problems in our society have been more and more complicated, people who
confronted such problem might be unaware of the existing of the Ombudsman or other
oversight institutions, consequently, they do not lodge any complaints to any
organizations. A lot of problems effected not only one particular person but generaled
repercussion effects to socicty as a whole, such as pollutions, environmental management
ete. were brought up to public by mass media. Currently, without complainants, we could
not initiete own motion investigation. | and my colleague realize that it is our pnme
responsibility and firm commitment to look after people’s grievances even without
complaints. Similar to mandate of the ombudsman worldwide, there should be a special

mandate for the Thai ombudsman to initiate own motion investigation.

3. Generating networks with parallel organizations
In addition, the trends of the Office’s operation development had been established by

adding the cooperation networks to work with various agencies for the gnevance solution
for the quick and cffective services, Memorandum of understanding between ombudsman
office and other organizations such as Lawyer Association of Thailand, Mimistry of
Interior, Royal Police Bureau have been the development of the non-complicated
gnevance solution system by emphasizing on the coordination by phone for the speed and
prompt action.

The conmection with the Ministry of Public Health's village health volunteers, with firm
belief that it would generate people in the grass-root to participation, has been estabhished
since this institute is very solid in terms of grassroots onented approach and volunteer's
active operation. More than 3000 village volunteers have been asked to distribute

mformation on Ombuedsman and direct any complainant to the office.

The development of the database connection with the Mimisiry of Interior was atlached

the operation process in order 1o expedite the complainant's identification checking stage.




Plenary Session [l

& last resort of ainin

This concept derived from rising number of complaints every year, limiting qualified
officers, as well as an increasing of people’s trustworthiness to government agency's
accountability. After the reform, solid measures have been introduced to evaluate public
servant's performances. Concrete human resource development plans were launched 1o
improve and strengthen guality of government officials. The intemal inspectors within
each department suppose to receive and investigate complaints with faimess and
transparency. With this standard and quality, complainants would be asked to go 10
department’s intermnal inspector to have their grievance solved beforehand, when they are
not satisfied with the resolutions of the department’s inspector, the complainants could
turn to ombudsman and lodge the appealed complaint. One advanizge of this system 15
that if the problem was undertaken prompily by the complained agency, it will be
resolved instantancously,

5. Establishing a Call Center within office of the ombudsman

It can be seen that people nowadays have knowledge, understanding and participation in
order to protect their interest. Our four-digit toll free number 1676, easy to remember,
also encourages people 1o access our system effortlessly, Expecting more inguiry through
maodemn technology such as facsimile, telephone, electronic mail, and other high-tech
systems in the next future, we have been prepanng our Call Center staff to assist inguirers
in terms of availability of data, primary advice, investigating process, intemal follow up
ete. However, if the complainants are doubtful in the ministerial investigation and insist
to have their complaints investigated by Ombudsman instead, it can be handled promptly
as well,

The Ombudsman has not only achieved substantial success over the past year but also
received good cooperation from governmen! bodies as well as other investigating
agencies. Our active call center would be another means of communication towards
public and generate citizen participation n terms of veicing their grievances and

inkjuiring administrative matters in the near future.
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Ombudsman 's contribution towards citizer empowerment and public access

The Office of the Ombudsman will help maintain the people’s rights and liberty, as well
as create the good povernance m our democratic development. There are four important
issues that the Ombudsman as well as other independent organizations would help o
improve the public administration. Those are the accountability, transparency,
participation and predictability. In particular the last word, our citizens would like
know what the country and the society are likely to be in the future, whether they are
stabilized and secured, and so on. Whether or not are civil servants, politicians able to
perform their duties for the benefit of the people? Citizen participation promotes social
development in various aspects
- Pressunze local authorities to improve public services
Oversee transparent local government decision making
= PReduce hinancial mismanagement
- Support program and project that facilitate social and ecomomic
development

Conclusion

Thai Ombudsman 15 one of parliamentary tools to perform the “check and balance™ duty
m order to guarantes the transparency and accountability of the admimstrative branch.
However, having Ombudsman institution alone or together with other six independent
agencies operating under the cument constitutional obligation does not guarantes the
transparency and accountability. It is the effective and efficient performance of the
COmbudsman as well as conscientious public sector reform that pave the way o
responsive public administration, democratic development, or transparent government.
The democratic development require and "emphasize’ on the activity where people jointly

act in order to tackle collective problems. That is "Citizen Participation.”
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The benefit of society as a whole is the main focus. Individuals or groups must jointly
advocate or join hands in the activities that will be heneficial to all. People have to be
encouraged to govern themselves.

However, a continuous and great efforts together with sound strategies are still needed in
further enhancing preater participation in rectifying mal-administration and improving
public govemnance.

Excellency,

Board of Directors of AOA,

Distingwished Ombudsmen,

Ladies and Gentlemen,

From my point of view, applying the Ombudsman system to the Thai society together
with goodwill of peaple’s participation will lead to the political development and good
governance of the nation in the future. Though it is a long way to go, I wholeheartedly
believe that it could be done if every single-hand in the nation, big or small, left or night,

united.
1 and my colleague as Thailand's Ombudsmen are strongly determined to uphold good
governance relentlessly with integrity, impartiality, efficiency, and proactiveness for

public interest, faimess better governance and better people’s participation.

Thank you all for your kind attention.
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The Ombudsman And Citizen Participation

Mr. John Belgrave
Chief Ombudsman of New Zealand

I am very grateful for the opportunmity to be able to address this Conference of
distinguished Asian colleagues. Although my address draws heavily on the jurisdiction
and practices of the Ombudsmen in New Zealand 1 hope that you will find that what

I have to =ay is relevant to your own jurisdictions.

First a quotation from a Canadian, [0 C Rowan, who was writing on “An Ombudsman
Scheme for Camada”, He said when deseribing the Reason for Establishment and

Continuance of the Office of Ombudsman:

it iz gquite possible nowadavs for the vights of a citizen to be
accidentally crushed by the vast fuggernawl of the govermment's
administrative machine. In this age of the welfare siate thousands of
administrative decisions are made each yvear by governments or their
agencies, many of them by lowly officials; and i some of these are
arbitrary or unjustified, there s no easy way for the ordinary citizen fo

gain redress”,

While this quotation pomts to the need for an Institution to help the ordinary citizen it
stops shorl of suggesting what type of an Institution will fulfil this need. Clearly in my
experience the Office of Ombudsman is such an Institution. As amother Canadian,
Stephen Owen, one-time President of the 101 said:

"Fundamental to the Ombudsman concept is the ability to invert

burequeratic amtention towards the individval citizens who are intended

fo be served "
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My paper therefore attempts to demonstrate the challenges facing Ombudsmen in
providing for citizens accessible, effective and practical solutions to problems arising
from a range of decisions by agencies of government that influence directly the lives of

those citizens,

As we move into the new millenniwm it is becoming very clear that citizens of afl of our
countries are increasingly no longer prepared to have decisions and policies of
governments forced upon them. With the decline of direct government cconomic
intervention citizens are having to be more accountable for their own economic decisions.
However those same citizens want Governments and government institutions, whose
decisions can influence many aspects of their day to day existence, to be more
accountable for those decisions. What's more, citizens want to have their say in the
decisions themselves, Citizens want to know how these decisions were arrived at and

whose views prevailed, particularly if their own did not, as final decisions emerge.

In this environment citizens often feel that the sheer size, scope and complexity of the
institutions of govemment makes it very difficult for them to have any ability to access
these institutions let alone have any influence on the decisions that are made by them.
Indeed to the average citizen il somelimes appears that only large and well resourced
organisations have the imtellectual capacity and the critical mass to be able to take part in

government decision making.

The citizen is in this environment faced with something of a conundrum. He or she is on
the one hand being encouraged to participate in the business of Government, while on the
other is being faced with larger bureaucracies that increasingly seem to he more remote
from the citizenry at large. Furthermore, as information is ofien concentrated within
bureaucracies, citizens can be ill-informed about the reasons why decisions affecting their

daily lives are made.

Citizens” ability to participate and be informed of government decisions that impact on
their daily lives can be inhibited alse by an inability to question, or seek redress, about

— 40 —




Plenary Session [

decisions which they think are against their best interests. If one couples this with a lack
of information on which decisions were made, there is Hittle citizeéns can do (o redress the

balance.

The classical Ombudsman, with which we are all familiar, provides an avenue through
which citizens can advance their goals of participation in the processes of Government.
Traditionally an Ombuedsman is empowered (o review decisions of Govemment agencies,
In my jurisdiction also an Ombudsman s also mandated to review refusals by
Government agencies, including Ministers and local authonities, to release “official
informaiion”. "Official information” covers a very wide range of information on which
the business of Government is based, Citizens have a vital interest in the information on
which decisions were made that influence their daily lives. Indeed without this
information it is very difficult for citizens to participate at all in the business of

Government.

Mew Zealand's Official Information Act (OLA), often called Freedom of Information in
other jurisdictions, has proven to be a very effective tool in the growing participation by
cilizens in the processes of Govemnment, Certamly this statute has provided a very strong
impetus for Government institutions and organisations to rtelease more “official
information” as a matter of course. As [ mentioned a moment ago the legislation hag also
given citizens the right to appeal to my Office against decisions of Government agencies

not to release “official information ™.

The very fact that this appeal avenue exists has made Government agencies conscious of
the desirability of not being seen to frustrate the intent of our freedom of information
legizlation. There remain of course debates about situations where information can be
withheld and indeed freedom of mformation legislation usually sets out conditions where
this is possible. The debate around this usually focuses on very semsitive issues
surrounding the need for decisionmakers 1o have frank advice available to them or the
need to protect information that is important for economic or other security. However

freedom of information statutes are well able to sccommaodate such circumstances. In

Y,
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New Zealand for example there have been no situations that | can recall where the
legitimate business of Government has been frustrated by the operation of our Freedom

of Information Legislation.

I see therefore these two fundamental powers, the ability to inveshgate the decisions of
government agencies and the ability also to review the withholding of information on the
part of such agencies, working very much in tandem. Information 15 power and the
degree to which freedom of information statutes are successful in widening the
availability of information, the more citizens’ involvement in  Government

decisionmaking will become a reality.

Nevertheless it is all very well 1o establish institutions such as the Ombudsman to which
citizens can have redress. However unless ready access to these institutions 15 available

to the citizenry at large their impact can bg severely limited,

Sometimes the Ombudsmen function might be seen as concemed with matters of high
constitutional importance and not be seen (o be available (o the person in the street, It is
important in this context therefore that the Ombudsman 13, and is scen to be, independent
from Government decisionmakers and is able to demonstrate this independence. Citizens
also need to be confident that they will not be penalised if they take complaints to an
Ombudsman. This applies equally to day to day complaints as well as to complaints of
more serions nature that often are the subject of “whistleblower ™ and similar legislation
which also comes within the junisdiction of many Ombudsmen. The development and
maintenance of this confidence 15 very important if an Ombudsman is to function

effectively.

Also, and this applies particularly in my country which is increasingly becoming much
more multicultural, Ombudsmen need to make particolar efforis 1o reach out to the
various communities that increasingly make up modemn societies.  Currently in

New Zealand for example, we are at the moment looking at what we need to do to make
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our Office more approachable to the increasingly diverse range of communities thal now

make up New Zealand Society.

As a consequence we are having to sce how our operaticnal practices might need to be
changed to accommodate different cultural norms so that all New Zealanders can have

effective access o the Ombudsman.

Mew Zealand, like many countries in Asia, is also facing an increase in the numbers of
older people who make up our population. As a consequence, increasingly, many more
people are becoming subject to decisions from Government agencies that are concerned
with pensions, health and general facilities for older citizens compared with citizens at

large.

These citizens are also likely to have different expectations of Governments from the
expectations of citizens we have traditionally dealt with. Also plder citizens are likely to
expect more from Government agencies. They tend {o be perhaps more experienced in
the ways of Government and some are more affluent than other groups in the population;
indeed commercially this group of people is scen increasingly as being a more
sophisticated market for a range of high quality goods and services. Lsing this analogy
they will expect similar professional treatment from Ombudsmen as part of our response
to their complaints, We can expect that their complaints against government agencies
will be well researched and well argued, presenting Ombudsmen, and for that matter, the

government agencics themselves that service older citizens, with new challenges.

However access to an Ombudsman is only one side of the equation. The other side
relates to how an Ombudsman deals with complaints that citizens make to the
Ombudsman.

In New Zealand, and 1 suspect elsewhere, an Ombudsman’s recommendations on
complaints about actions of Government agencies are not usually backed up by the force

of the law. Ombudsman recommendations must therefore in large measure stand on their
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own. As a consequence many decisions arc based on the test of reasonableness of the
d:n-isiun of the organisation against whom a complaint 15 directed.  Sometimes citizens
who complain to an Ombudsman feel very strongly indeed about the matter. As a
consequence in cases where an Ombudsman is unable to sustain a complaint, care must
be taken to explain fully the grounds on which this position has been reached. It goes
without saying that where complaints are sustained, the grounds for such findings must
also be explained clearly to the organisation concemned. Indeed I would submit that the
point of final recommendation, 15 for Ombudsmen generally, the culmination of an open

and consultative investigation process involving all relevant parties.
Finally to end on a note of realism:

As | said earlier while an Ombudsman 15 often powerless to the extent that he or she
cannot direct or coerce, Ombudsmen have an enormous opportunity to influence most
powerfully by persuasion, outcomes for citizens who have been wronged by decisions of
government agencies., It 15 after all how we can help the ordinary citizen, often i
circumstances where the Ombudsman is the last person available, to redress wrongful
decisions. Indeed it is this somewhat awesome responsibility that should guide our total

approach to our work.

I conclude with reference to a judgement of the Supreme Court of Canada, This
: judgement describes accurately the role of the Ombudsman from the perspective of bath
the citizen who might bring a complaint, and the organisation against whom the
complaint is made:
“The Ombudsman répresents society s respanse lo problems of potential
(administrative) abuse and of supervision. His unigue characteristics
render him capable of addressing many of the concerns left untouched by
the traditional bureaucratic contrel devices. He s impartial,  His
services are free and available to all because he often operates

informally, his investigations do not impede the normal processes of

_4¢1__
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government. Most importantly, his powers of investigation can bring fo
light caser of bureaucratic maladministration that would otherwise pass
unnoticed. On the other hand, he may find the complaint groundless, not
a rare occurrence, in which his impartial and independent report,
absolving the public authority, may well serve to enhance the morale and
restore the self confidence of the public employvees impugned”. |

Thank you for the opportunity to speak to you today,
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The Ombudsman and Citizen Participation

Mr. Hiroyuki HATA

Director, Administrative Counseling Division,
Administrative Evaluation Bureau.

Ministry of Public Management, Home Affairs,
Posts and Telecommunications(MPHPT)
Japan

Introduction

Mr. Chairman, distinguished delegates, ladies, and gentlemen, may | express my
appreciation to Mr. Cho Young-Hoang, Chief Ombudsman of Korea, for his initiative in
organizing this &™ Asian Ombudsman Conference, and for giving me an opportunity o

present a paper on “The Ombudsman and Citizen Participation”™ in Japan.

1. Participation of citizens as beneficiaries of administrative counseling
(Citizen participation in the administrative process)

The system of parliamentary democracy is also adopted in Japan, Namely, the
parliament composed of the people's representatives chosen through elections performs
the legislative role, and the administrative organization enforces legal measures instituted
as a result. Because it is difficult to deal with all complicated and changing social
phenomena by means of laws, many forms of administrative legislation, such as the use
of Cabinet orders, are currently adopted. These administrative legislation steps are
planned under the responsibility of the adminisirative sector—the government—_for

enforcing laws or under the consignment of laws, but various revisions are made to
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reflect popular opmion.

When an administrative agency executes a law or an ordinance, it is also necessary to
introduce a system of citizen participation. Unless the people fully understand the
purpose of @ law or an ordinance and its specific execution procedures, smooth legal
execution will be hampered. For this reason, sufficient explanations to the people, the
targets of the law, and expression of their opinions and their understanding are necessary.

Amaong basic laws for the participation of citizens enacted recently in Japan, I can
mention the Administrative Procedure Law and the Law Concermning Access to
Information Held by Administrative Ongans.

The Administrative Procedure Law was instituted in 1993, The law stipulates general
principles for administrative actions including a regulation that sets standards for judging
whether or not to authonze a request, and if execution of an action that is not hentﬁcia]lt-n
the people is to be enforced, the reason for it must be revealed. In other words, this law
aims at securing faimness and enhancing transparency in administrative execution. Under
this law, it has become possible for the people (o leam about the process of administrative
determination, and 1o make positive proposals based on a position that is equivalent to
that of administrative organizations, thereby affecting the method of administrative
management.

The Law Conceming Access to Information Held by Administrative Organs was
enacted in 1999, This law recognizes people’s rights to demand the disclosure of
administrative documents held by administrative orgamizations, It aims to promote far,
demaocratic administration based on an accurate understanding of the people and their
VEEWS,

Since 2004, furthermore, it has become obligatory, based on a Cabinet decision, to
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follow procedures to seek public comments when establishing, changing, or abolishing
regulations. The procedures announce an original plan worked out by an administrative
organization, and collect the people's opinions on the plan. Opinions are collected in
various ways, including announcements through news media and distribution of
documents at the counters of administrative ageneies, but reflecting widespread use of the
Internet, collection is carried out in most cases through announcements on the homepages
of the responsible administrative organizations. Even in fields where such steps are not
obligated, moreover, cases of administrative organizations following procedures seeking

public comments have increased each year.

(Administrative counseling svstem performing the function of citizen participation)

The administrative counseling system has been frequently cited as a system for
providing relief for administrative grievances, Other relief systems in Japan are
administrative litigation raised in a judicial organization {(court), and administrative
dissent examination demanded of the administrative organization concerned. Compared
to these, the sdministrative counseling system is more convenient in several points: the
procedure is simple; there is no limit to the action that is the target for relief; and, it is
expedited quickly. As such, it is widely used by the Japanese people.

The administrative counseling system is epplied to the businesses of all Offices,
Ministries, and Government Agencies. The total number of counseling requests received
during fiscal 2002 was 187,000, Each Office, Ministry, and Government Agency also
accepls counseling regarding its administrative steps. Although the total number of such
cases is not available, counseling requests accepted by the Tax Consultation Office of the

Mational Tax Agency in fiscal 2002 alone amounted to 2.8 million, Including requests

— Rl -



8" Asian Ombudsman Association Conference

accepted by other organizations—Cabinet Office, Ministries, et¢.—innumerable
counseling requests have been made and accepted throughout the nation. This indicates
that, compared to other administrative grievance relief systems, the admimstrative
counseling svstem is much more convenient and more widely supported by the Japanese
people.

Even so, there are many forms of counseling. The simplest one is to mquire about the
method of undertaking a procedure and seek knowledge about the content of a system. In
reply to such requests, it is sufficient to simply give related information. With regard to
matters raised by erroneous application of relevant laws or ordinances by administrative
exéculors concerned, however, it 18 required 1o rectify the errors and realize an
appropriate state. Further, even if the legal application is not necessarily wrong, but if a
more reasonable oplion was possible in the execution procedures, the execution method
should be improved in the course of execution. In these cases, the execution method is
modified based on specific representations from citizens, so the function of citizen

participation is reflected in the administrative counseling system.,

(Continuity of administrative planning process and administrative execution course)

Thus far, [ have explained the administrative counseling system and citizen
participation, while paying attention lo the process of administrative execution, but the
administrative legislation process and the execution process are mutually related
continual processes. Apart from legislation for a situation that has not previously
pecurred, most legislative sieps represent modifications of existing legal systems. (Even
if the form of legislation is not a partial amendment but a new institution, it is not

enforced in a manner untelated to the existing legal system. ) These steps are taken in
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cases where some inconvenience 15 found to arise if existing laws or ordinances are
applied to a specific case, or it has become necessary to keep abreast of the progress of
the imes. Even if a new execution is implemented on the basis of a on a new law, further
modification will be required to reflect the implementation results, [n addition, modified
execution 15 enforced on the basis of modified lemslation. This process of
legislation—execution—legislation—execution is carried out sequentially. Particularly
concerning low-level laws/ordinances and their operating principles, continual processes
are most frequently repeated. Accordingly, it 1s not rare for specific citizen participation,
in the course of some execution process, 10 be reflected in the next legslation. This 15 not
a major problem if such a development is classified as citizen participation in the
legislative process or citizen participation in the execution process, It should be
considered cilizen participation in the administrative process of
legislation—excoution—Ilegislation-—execution,

A variety of problems are presented by people in the system of administrative
counseling. IT & nonconformance develops in administrative execution, the
nonconformance is immediately removed through its correction. If a problem exists
within a law or an ordinance, however, a fundamental solution cannot be achieved unless
the law or the ordinance concemed is amended. Counseling comes to an end only when
the law or the ordinance is amended. In this case, the cause of the related amendment is
the subject of administrative counseling. Accordingly, such counseling can be considered
to be citizen participation in the course of execution and also citizen participation in the

legislative process.

3. Participation in administrative processes by citizens as counseling beneficiaries
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I have explained that people’s actions secking administrative counseling lead to their
participation in the administrative processes. This may be the same in other countries, but
in the case of Japan, there is also citizen panticipation in the internal structures of offices
handling counseling requests from the people. Now, T will explain the ammangement of

such achivities.

(Administrative counseling by MPHFT)

The Administrative Evaluation Bureau of the Ministry of Public Management, Home
Affairs, Posts and Telecommunications is engaged in policy evaluation, administrative
evaluation/inspection, and administrative counseling. Any of these functions represent
actions for rating policies and administrative steps of individual administrative
organizations, and reflect evaluation results in the following planning processes, thereby
seeking effective and efficient administrative management.

Administrative counseling bepan in 1955, as complaints received in the process of
administrative inspections (now called administrative evaluation and inspection) had
become so numercus that it was judged necessary 1o handle them under a separate
procedure, At that time, however, counters for accepting complaints about state
administration were limited to the local offices of the Administrative Management
Agency (predecessor of the present MPHFT), so there were the following problems: the
offices were geographically inconvenient for most people, and as formal government
facilities, they were not familiar and it was difficult to seek counseling.

Given this state of affatrs, it was considered necessary to open windows for informal
consultations close to the general public. As a result, the administrative counselor system

was established m 1961,
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{Administrative counselors)

Admimistrative counselors are knowledgeable private citizens, and are not civil
servants, They are commissioned by the Minister for the MPHPT to receive people's
complaints regarding governmental administrative actions, give appropriate advice,
convey issues raised to the appropriate administrative agencies of the government, and
execule various other tasks. Administrative counselors do not receive remuneration, At
present, about 5,000 persons are comimissioned as administrative counselors throughout
the nation.

The total number of administrative counseling requests accepted by the MPHPT
annually is about 187,000 (in fiscal 2002). Of these requesis, about 70% are accepted and
handled by administrative counselors. Administrative counselors are not given special
training as is the case of professional civil servants. However, they have common sense
and social trust, so they judge the reasonableness of & consultation theme based on their
sound judgment, and ask for related administrative organizations to make improvements,
as neaded. This encourages people (o be able to bring counseling cases to the counselors
in an informal setting, and for the reflection of the people’s opinions in administrative
management, resulting in its improvement.

Of course, the counselors refer consultation cases, if the cause is due to a law or
ordimance or a system, or in which specialized examination or study is needed as the
matter 15 related to multiple administrative agencies, to the local offices of the
Administrative Evaluation Bureau. But, even in these cases, there is no change (o the fact
that a matter has heen subjected to screening by an administrative counselor,

In thiz way, an administrative eounselor plays a significant role as a citizen in the



g Asian Ombudsman Association Conference

process of handling administrative counseling cases.

(Counselors’ opinions)

In addition to handling specific counseling cases, an administrative counselor may
express to the Minister for the MPHPT his opinion developed asa result of performing
his duties with respect to improving administrative operations. Admimstrative counselors,
who are in direct contact with residents and receive complaints and requests on a daily
basis, arc expected to be able to absorb and relay public opinion accurately and
effectively. During fiscal 2002, 267 opinions were submitted fo the Minister.

Among the counselors” opinions submitted to the Minister recently, 1 would like to
cite an opinion seeking expansion of the scope of discounts applicable to physically
handicapped persons.

One of the merits of governmental recognition as a physically handicapped person is
fior the person to be able to benefit from fare discounts when he (or she) uses railways, air
services, and bus and ship transport, In the case of air services, however, the type and the
class of handicaps cligible for discounts were limited compared to other transport
services, Therefore, a counselor submitted an opinion in favor of expanding the scope of
eligible physically handicapped persons to be the same as that of other transport means.

In response, the Civil Aviation Bureau of the MPHPT, conveyed the counselor's
opinion to domestic aviation enterprises and asked for a study of the matter. The domestic
aviation enterprises subsequently provided full cooperation, such that the range of
discounts for physically handicapped people was extended to be similar to those of
railways. Consequently, a total of 825,000 additional physically handicapped people

hecame possible beneficianes.
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It is true that the counselor did not receive a request from a specific citizen. The
counselor himself was physically handicapped, and as he repeatedly heard complaints
from physically handicapped people, and he submitted the opinion to the Minister for the

MPHPT.

(The Administrative Grievance Resolution Promotion Council (AGRPC))

I would like to introduce the Administrative Grievance Resolution Promotion Couneil,
another example of citizen participation in the administrative counsehng process.
AGRPC was created in 1987, The Council is composed of seven well-informed private
persons from legal and academic circles, and the media.

As government activities become more complex and technical, and people’s values
diversify under aceelerating changes in the socio-economic environment, we see an
increasing number of cases for which it is not easy to provide a prompt resolution. These
cases include those in which both the complainant and the agency in question have
legitimate arguments under existing law, and those in which the complaint is of such a
nature that only a change in law or measures with certain budgetary implications—which
in themselves may be a matter of national debate-—can solve them.

In its deliberations, members of the Council always freely state their respective views,
hased on their individual knowledge, experience, and good judgment, thereby conducting
active discussions, These opinions gradually converge o @ reach a consensus. As a result,
we can reach a conclusion that is fair and appropriate, and reflects the people’s wishes.

Good offices themselves are provided by the MPHPT to the administrative agency
concerned. Because good offices are provided on the basis of the views and the j.udgmcnt

of the AGRPC, however, the administrative agency concerned has to respect them and
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respond sincerely.

In this context, | will explain a case of relaxing the requirement for the acquisiton of
juridical person status by a  condominium management union, which is a recent
example of a system improvement resulting from the MPHPT s good offices based on the
opinion of the Council,

In Japan, the Law Regarding Sectional Ownership of Buildings is currently in force,
to enable many sectional owners of a condominium, which is one building as a whele but
with many independent sections within, and its grounds, to smoothly manage them.
Under the law, all of the sectional owners could constitute a union for managing the
condominiom and its grounds, but the sectional owners had to number 30 or more
persons if the union was to obtain juridical person stafus.

Under such a situation, the director general of a condominium management union
composed of 17 sectional owners made the following request; “Cur union cannot obtain
juridical person status, as its sectional owners do not number more than 30 persons. For
this reason, the hank account in which repair expense money is held has to be the
personal account of the director general. This results in much mconvenience, including
the requirement to change the nominal holder of such a bank account whenever the
director general is replaced. Therefore, we request that even a condominium management
union whose sectional owners number less than 30 persons may obtain juridical person
status.”

The request was studied by the Administrative Grevance Resolution Promotion
Council (AGRPC), and the Council's opinion in favor of the request was conveyed to the
MPHPT. Considering that there will be many merits, including siplification of legal

relations in the conclusion of contracts and other external tranzactions, and thinking of
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the balance with the conditions for juridical person status acquisition in other areas, the
MPHPT used good offices to relax the requirements for obtaining juridical person status,

The Ministry of Justice, which is in charge of the matter, removed personnel
requirements for obtaining the legal status concerned, amending the related law so that a
condominium management union consisting of less than 30 sectional owners can obtain
juridical person status. As a result, the grievance was resolved, and institutional

improvement was attained.

{Independent nature of administrative counseling system)

The Japanese administrative counseling system is composed of three parties: the
Administrative Evaluation Bureau of the MPHPT, which is one of the state administrative
organizations, administrative counselors, and AGRPC. As these three parties jointly
perform their functions in resolving grievances, the Ombudsman function as a sysiem 15
said to be used in Japan. Of these functions, two functions, namely, those of
administrative counselors and the AGPRC, are shouldered by ordinary citizens, and as
already explained, they play an essential and highly significant part in the continued
management of the Japanese administrative counseling syster.

With regard to this, Mr. Masajiro Kamada, president of the National Federation of
Admimistrative Counselors’ Association, stated 1n his presentation to the 6" Asian
Ombudsman Conference held in Tokyo in 2001; “Independence and impartiality are the
lifeline of any Ombudsman institution. Any sugpicion about the independence of Japan's
Administrative Counseling System should be removed, as, for any citizens with
complaints, administrative counselors, who are the private citizens just like them, are

right there at the closest points of access as the handlers of such complaints. Furthermore,
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the stance of administrative counselors is additionally strengthened by the fact that they

do not receive remuneration from the central government.™

3. Promotion of Citizen Participation
( Administrative counseling symbol mark amnd unified grievance-specialized telephone
number)

The Japanese administrative counseling system is an organization in which citizen
participation has permeated considerably, but we cannot he satisfied with the present state
of affairs. Instead, we should continue activities to further promote citizen participation.
To attain this purpose, it is necessary, first, to have the general public know more about
the administrative counseling system.

The Administeative Evaloation Bureau has created the admimstrative counseling
symbol mark (refer o the attachment), for new publicity and PR activities, and has
anly unified the telephone number for accepting administration-related complaints.

The design of the symbaol mark shows a citizen seeking counseling and the person
who accepts a counseling request by means of two faces, and at the same time shows one
smiling face, indicating satisfaction with the result of solution to a problem obtained
through counseling.

The phone numbers of local Administrative Evaluation Bureau offices for aceepting
complaints were previously different, but have since been unified so that grievances can
be aired by phone using one number. Although the phone number is comman throughout
the country, a call is routed to the local office of the Administrative Evaluation Bureau, so
that speedy handling of any problem, based on local knowledge, 1s possible as before.

In private enterprises, telephone numbers for inguirv-accepting personnel are shown

— & —



Plenary Session [0

in product operation manuals or various advertising media, so that complaints lead to the
development of new products or services, The Administrative Evaluation Bureau and its
local organizations may be considered the customer-handling staff members for the entire
povernment, in that they hear the people’s complaints, opinions, and requests regarding
the Cabinet Office, Ministries, and Government Agencies. Based on this recognition, we
printed the symbol mark and the unified grievance acceptance telephone number on
various povernmental media, such as posters, pamphlets, envelops, and name cards,

thereby conducting positive publicity activities.

{Conclusion)

In Japan, powerful village communities histonically existed under a tillage culture,
based on which administration was implemented. With industrialization and the progress
of an information-oriented society, however, village communities crumbled in urban
areas, and individual citizens increasingly confront the administration. In such a modem
society, it is necessary to ensure an environment in which cif.}z:ns can not only indirectly
participate in the administration through an assembly composed of their representatives,
but also speak directly to the administration informally, as needed, so that administration
can be improved and meet the needs of the people. We believe that to achieve this
purpose, Japan's administrative counseling system functions highly effectively, because
arrangements for citizen participation, such as adminmistrative counsclors and the
Administrative Grievance Resolution Promotion Council, are incorporated into the
complaint resolution part of the system. In the future, we would also like to continue to
work so that the functions of the system are more effective and efficient in the months

and years to come. Thank you.

- #] —



g Acian Ombudsman Association Conference

(Appendix)

Note) “fF B means “ Administrative,” while “f8i{ "signifies “Counseling.”
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The Ombudsman and Civic Participation

Professor, Lee, Ki-wu
Inha University of Korea

L. Introduction

":.'_Th: principle of democracy calls for not enly democratic justifiability regarding the
exercise of public power, but alzo democratic control over public power. There are several means
by which citizens grant justifiability and exercise control over the governmental authority. The
most imporiant method among them is the election. Although the exercise of power by the person
m power 15 justified through the election, it 15 evaluated and controlled through the subsequens
election. The decisions made by those elected by the people are regarded as coinciding with the
will of the people, but in reality this 15 not so in many cases, The elections held once every few
years arc not enough for the citizens to exercise control over or influence the public power, With
the exception of the short election period, the citizens are often treated as the subjects of the
public power rather than its masters. In order for the citizens to have influence over the public
power, a control mechanism s necessary. This consists of the mdirect control mechanism of the
government agency and the direct control mechanism of the citizens. The National Assembly, the
Board of Audit and Inspection, judicial courts, and the internal audit systems of the
admintstration fall under the former category while the citizen participatory system falls under the
latter.

Ome example of the general control mechanism guaranteed to the residents is the citizen
participatory system, such as resident ballots. The citizen participatory system is extremely useful
for promoting the influence of the citizens regarding the exercise of public power, but it is
restricted to matters that kave significance to the community and thus is not useful for resolving
minor day-io-day issues.

Some of the methods that citizens rely on to resolve the minor issues in their everyday
lives are lawsuits and petitions. However, filing a lawsuit requires a tremendous amomt of tume,
effort and expense. In many cases, lawsuils cannot be filed due 1o restnctions found in the strict
laws pertaining to the process. The resolution of issues through lawsuits 1s kimited 1o legal matters,
and other issues are neglectcd. Also, the resolution of issues through lawsuits is limuted 10
individual matters and cannot be applied for the fundamental resolution of problems by
improving the system, for example,

The system under which citizens can express their wishes lo the government agencies
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from a relatively liberal perspective is through the exercise of the petition nghts that are
recognized as the basic rights of the citizens. Through the exercise of petition nights, citizens can
address personal difficulties by appealing to any government authority, seek resalution of the
problems and propose mcasures for sobving these problems. One of the advantages of petitions 15

that they can be filed easily, although they cannot be reviewed in depth by government authorities,

and thus satisfactory results cannot be expecied. A blind spot is bound to cxist i any kind of
power control system today. The ombudsman system 15 viewed as a third finlsafe that can make
up for this blind spot. Countries around the world are expenmenting with this system and are
making achigvements.

The ombudsman system contnbutes to namowing the gap betoeen the citizens and the
government bureaucracy by acting as their intermediary, Civic participation 15 called for m order
1o facilitate the activities of the ombudsman, but at the same time the ombudsman can play a4 part
in activating civic participation. By narrowing this distance between the citizens and the
administration, the ombudsman exercises control over the administration. With regard to the
objective of enhancing the rationality and quality of the administration and overcoming
bureaucratic abuscs, civic participation and the embudsman have mutual goals. The objective of
this paper is to examine the correlation between civic participation and the ombudsman. To this
end, the paper studies the significance of civic participation, its statué and related problems in
Korea. The paper also exanines the significance of civic participation and its status in Korea, and
finally, measures are sought for improved results by linking the r-w:n_:

1. The Role of the Ombudsman and its Status in Korea
L The Significance of the Ombudsman System

The umhudi'man 15 used in different concepts in different nations and arenas. The specific
form of the ambudsman also vares significanthy. The roots of the ombudsman can be traced back
1o Sweden, In Sweden, the ombudsman has spoken for and protected the rights of the people for
centurics.

The ombudsman system was further developed in Swpden dunng the Enlightenment in the
carly 18th century. During this period, criticism of the abuse of power based on absolutism was
expressed, and emphasis was placed on democracy, humanism and personal freedom. Democratic
values placed emphasis on the responsibilities of those in power regarding the citizens, The role
of the ombudsman was to guarantee that civil servanis accomphshed their public duties in a fur
and henest manner, fulfilling their public responsibilsties. The rele of the ombudsman n
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promoting democracy in the public administration and bringing the admumstration and the
citizens closer was particularly emphasized. The ombudsman system focused on reducing the
arbitrariness and improper activities of public servants, bridging the gap between public servants
and citizens, and enhancing personal security. In this regard, the ombudsman system became a
uscfirl mechanism for representing the interests of the cinzens, protecting their basic nights and
producing qualitative improvements in the administrative system. King Karl IXX of Sweden
appointed a judicial minister by royal decree in 1713, establishing a system simular to the
ombudsman of today. Following the constitutional reviston of Sweden in 1804, the
Justiieombudsman (ombudsman for justice) was established mn the Parliament. For over a century,
it remained a system unique 1o Sweden, but it was introduced in Finland in 1919 and 1n Norway
in 1952, and liter in many countries around the world

The role of the ombudsman continoes to change as the system is applied in various sectors
and orpanzations. In addition to the ombudsman m the govemmental sectors set forth by
ordinances, there is also an ombudsman established voluntanly in the private sector. An
ombudsman exists in the administrative sectors, as well as in the parliament. There are also all-
purpose ombudsmen as well as specialized professional ombudsmen,

2. The Function of the Ombudsman

The function and emphasis of the ombudsmen differ according to their mlre and focus. In
general, the ombudsman can assist in resolving complamts resulting from improper exercise of
the public admimistration and to safeguard personal nghts from a microscopic and subjective
point of view. It can also contribute to enhancing the qualitative standards of the administration
through adminisirative controls. Furthermore, a5 the channe] linking the administration with the
citizens, it can serve to make the public administration more humane.

Firstly, the ambudsman can help resolve complaints filed due to improper exercise of public
power and protect the nghts that have been infringed upon, Procedures for safeguarding nghts
include standardized methods of protecting those rights through judicial courts or admmstrative
action, The procedure for safeguarding nghts throwgh the courts is the most reliable method, but
this requires a great amount of time and money, must follow strict procedure, and often, the
results are portrayed in the extremes of right or wrong. As a result, it 15 not eagy for the general
public 1o resor to lawsuits. Meanwhile, as the imemal control procedures of the admimistrative
offices, administrative actions are less strict than legislative procedures, but the general public
still find them difficult 1o approach. The ombudsman system makes up for such rigdity in
procedures for safeguarding nghts and resolves administrative complaints m a mare flexible and
less expensive manner. The major advantage of the system lies in its accessibility. Rather than
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being given the decisive measures, the complzinant goes through the procedure of arbitration and
negotiation with the ombudsman, The ombudsman serves as an intermediary to resolve problems
in an amicable manner,

Additionally, the ombudsman contributes to making gqualitative improvements in
administration by exercising cemirol over improper public administration. The ombudsiman
contributes to securing the objective validity of the administration.” Of course, there are offices
that exercise control over the public administration, including the National Assembly. the kocal
councils, the citizens, the representative offices of the residents, the Board of Audit and
Inspection, as well as the mternal auwdit offices of the administration. In the exercise of
administrative control through the Mational Assembly or regional or local councils, political
factors play a major role. Also, many of the administrative problems remain unresolved and
neglected due to a shortage of manpower and ime. Audits by the Board of Audit and Inspection
msake significant contributions to administrative control m that it is the exercise of control by an
independent audit office. Internal control alzo plays o vital role as a self-control system, even
though ite method of approach is different from the administrative control generally conceived by
the public. There iz a tendency to emphasize the mtegraton and efficiency of the national
admimstration, During the process of making efforts 10 resolve complaints of improper
adrmimistrative actions fAled by complainants, the ombudsman comributes to securing the
dbjective fiumess of (he administration,

Furthermonre, during the process of gathering administrative information to resolve problems
end conveying the results to the complainants, the ombudsman contnbutes o enhancing
transparency in the public admuustration. Through the accessibility and exercise of iInvestigative
atithority of the ombudsman regarding administrative information that has been inaccessible to
the public, such information will become more open to the public, whnch will lead to a reduction
in abuses due to a closed-door admimistration. Of course, in some cases, the general public can
also use their nghts to seek for the disclosure of admimstrative information, but most often,
citizens do not make full use of this system, As an intermediary between the complamant and the
administrative offices, the ombudsman can contribute to the disclesure and dissemination of
administrative information. During the process of resolving the complaints filed, the ombudsman
can mmake recommendations for corrective measures or improved admirusiratve praclices of
gvetems, which can lead to admmistrative reforins.

By offering citizens an available channel to the public administration, the ombudsman can
enable the public administration to become accessible o ordinary citizens, as opposed 1o & cold,
mechanical operation. The average citizen grows tmid before the massive admimsiration and
powerless before the complicated admmstration. In most cases, the relation of an individual to
the administration is unilaterally established. 1t 15 virtually impossible for an individual to gam
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access 1o the administration. In this event, the ombudsman can enhance the accessibility of the
administration 1o individual citizens and the unilateral relation can be transformed o a humane
one based on mautual communication. Through the establishment of a humane relationship, the
public trust in the administration can become enhanced, and a channel can be created for
ll:ﬂl;ciing the diverse needs, experiences and ideas of the citizens in the administration.

3. The Ombudsman in Korea

13 The Ombudsman in the Central Government

The ombudsman at the level of the central government in Korea 15 the Ombudsman of Korea
This povernment agency was inaugurated on Apnl §, 1994 n accordance with Basic Act on
Administrative Regulations and Civil Complamnt Operations enacted in December of 1933,

Unlike the ombudsman offices in foreipn nations that are under the wing of a National
Assembly, the Ombudsman of Korea was under the wing of the Minisiry of Government
Administration during sts meeption. It was comprised of five ombudsmen (including one standing
ombudsman), and among them was & chief ombudsman. The Chairman of the Joint Government
Crvil Complaint Committes supported the administrative operations of the agency as its executive
secretary. In the Ordinance o the Establishinent of the Ombudsman of Korea enacted on October
11, 1996, the Joint Government Civil Complaint Comrmuttee was abolished, and a Secretaniat
comprised of two bureaus, cne Complaint Management Office and ten divisions was established.
The agency thus became more independent. On August 22, 1997, the Basic Act on Adrmnstrative
Regulations and Civil Complaint Operations was abolished, and under the new Act on Civil
Complaint Operations, the number of ombudsmen was increased from five 10 ten. The basis for
the establishment of the Secretanat was specified in the Act and the Secretary General was o be
appointed from one of the standing ombudsmen.

In order to process the diverse and complicated civil complants promptly and with
deliberation, three sub-commuttees wepe organized for each specialized ficld. The ems
deliberated upon and decided by the sub-commuttee are considered 1o have been deliberated and
decided by the Ombudsman of Korea. Each sub-commitice comprises three ombudsmen,
mecluding one standing ombudsman.

The sub-committess launch investigations into civi]l complaints of improper admimistrabive
actions and on matters that infringe upon ihe nghts of citizens or cause them moonvenience
resulting from unfur adminstranve systems (Article 15 of the aforementioned Act), The
following matters are excluded from the jurisdiction of the Ombudsman of Korea:

I Matters that require highly advanced political decisions or classified information on

the government or public office;

2. Matters perfaining o the Mational Assembly, the judicial courts, the Constititional
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Court of Korea, the National Election Commussion, the Board of Audit and Inspection,
and the local councils;

3, Mallers pertaining to investigation and execution of sentencing that are deemed maore
appropriately processed by the supervising organization of those matters and matters
that the Board of Audit and Inspeciion has launched an awdit on;

4 Matters for which the procedures for non-compliance are underway ‘with regard to
administrative verdicts, lawsuits, verdicts by the Constitutional Court of Korea,
applications for review by administrative petitions or the Board of Audit and
Inspection;

5, Matters for which procedures are under way for arriving at a compromise among the
parties concerned such as reconciliation, arbitration and negotiation under the
stipulations 1 the ordinances;

6. Matters finalized through verdicts, actions, decisions, reconciliation and arbitration or
meatiers decaded in the mesting of the Audil Commities;

Matters pertaining to personal administration of civil servants or staff;
Matters pertaining to the relation of rights among private citizens or matters regarding
the personal lives of individuals;

g, Matters pertaiming to the operations of the Ombudsman of Korea; and

10.  Matters recognized o be inappropriate for processing as a civil complaint by the
Ombudsman of Korea,

The Ombudsman of Korea cannot hand down legally hinding verdicts regarding
administrative agencees, buf it can resolve complants through a process of counseling,
investigation and processing of civil complaints regarding the public administration by promoting
mutual understanding between the complainant and the administrative offices. In the event that a
complaint is not resolved during the investigation, the Ombudsman of Korea makes efforts to
resolve the cvil complamt through mild recommendations  for  cofmective  measures,
recommendations (o improve the system and expression of opinions.

The total number of civil complaints registered with the Ombudsman of Korea from January
| to December 31, 2003 12 17,128 cases, up 10,1% from 2002, A total of 8,394 civil complaint
cases were teceived through the Internet, whech accounted for 49% of the total number of civil
complanss, Civil complaints registered by mail sccounted for 3,706 cases, or 33.3%, avil
complaints filed in person accounted Ffor 6%, civil complaints transferred to the Office of the
President of Korea accounted for 5.9%, while those wansferred o the Office of the Prime
Minister were 0.7%. As regards the processing status of the complaints, 601 cases were
recommended 10 undergo corrective measures of improvements m the system, opinmons were
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expressed regarding 325 cases, 3,675 cases were resolved during the investigation, and 8,154
cases were given information for resolving the issue. The processing rate of the cases for
investigation was S56.3%.

In the process of handling the civil complamnts filed w 2003, the Ombudsman of Korea
recommended government agencies named in the complaints to correct 11 cases of unreasonable
ordinances or systems. Most were related 1o the everyday lives of the people, and infringed upon
the property rights of individuals as a result of unfair regulations in the ordinances. Seven cases
were related to urban construction, including urban planming facilities and permits within
restricied development zonmes. Three cases were related 1o mformation and transportation,
including collection of fares for disabled persons using the trains, and one case involved the
exchange for government-owned property with private property (Refer o the website of the
Ombudsman of Korea).

2} The Ombudsman in Loeal Governments

The demand for the establishment of an ombudsman in local governments hegan to escalate
mn 1995 when the heads of local governments were directly elected by the residents and the local
autonomy systemn fully began 1o take root. The academic sectors and the civic organizations were
the first to call for the introduction of an ombudsman system. In many cases, the local politicians
pledged to introduce an ombudsman system as a part of their campaign plaiform. However, rather
than offering specific details, they promised the system as one of many participatory systems of
the residents. Among the many cases of civil complaints filed wath the Ombudsman of Korea, the
local governments accounted for the largest proportion of the filed cases. The ombudsman
systermn at the level of the local governments was also called for in order fo alleviate the heavy
workload of the ombudsman of the central government &s well as to resolve local complanis
within the regions. The Ombudsman of Korea recommended the active introduction of the local
ombudsman system, and even proposed the standard ordinances (Song Chang-seok, 1999).

Al the level of the local povermnments, 11 provinces and oitics mcluding the Seoul
Metropolitan Governmeni’ have introduced the ombudsman system a5 of August 2003, In some

1. Az regards the bypes of government sgencies named in civil complaints filed with the
Umbudsman of Korea in 2003, the local governments accounted for the largest propartion &t 36.1%
(6,188 cozea), follewed by Ui contenl sdminigtrotive agencics at 22.5% (3,859 casesz), public
institutions and organizations at L38% (2,194 cases), polics stations at 4. 1% (684 cases). the
progecutor's oflices and cours at 2. 7% 632 cases), ax offices at 1 1% (532 cases), municigal and
rovincial educational offices at 1.6% (282 cazes) and military units at 1,4% (66 cases).

* The Seoul Metropalitan Government introduced the Citizen Ombudsman System on July
1, 1997, The Mavor of Seoul appoints three citizen cmbodsmen n the Audits &
[nspections Bureau ameng the ditizens of Seoul, Under thiz sveiem. the citizen
ombudsman takes direct part in addressing infringements on citizens' rights resulting
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local povemments, civil servants are ap‘pl:l-lil'lT-Eﬂ as the ombudsmen or their authonty is given in
name only, and they cannot be referred to as genuine ombudsman; however, some local
governments, such as the municipal government of Bucheon, have mtroduced a hig.h]:.-' Edi’aﬂﬂl:{.i
form of the ombudsman system.

The city of Bucheon enacted ordinances on the operation of the Citizen Ombudsman of
Bucheon City in- 1997 that set forth reguiations on the appointment of three ombudsmen. The
tenure of the ombudsmen was sel al two years, and they would be appointed by the mayor of
Bucheon City and subject to the approval of the city council. Under Bucheon City's ordinances,
the citizen ombudsman launches investigations into complamts filed regarding improper actions
by the city and its organizations, as well as corporations, organizations and istitutions affiliated
with the city government. The citizen ombudsman is also involved in the arbitration and
coordination of collective civil complaings, monitoning of the municipal governance, and making
recommendations for corrective measures regarding improper administrative actions. The citizen
ombwdsmen are alse nvolved n the expression of opumens and nﬁking recommendations for
improvements to the system. Exceptions apply in matiers regarding the City Council, matters on
mformation that cannol be disclosed penaining w0 regulations in Armcle 7 of the Acl on
Discloswre of Information by Public Organizations, matters on the actions of the citizen
ombudsmen, matters on rights Analized by judicial verdicts, and matters that have been received
by the provincial and central government agencies and on which a verdict has already been made.

From Jamaary 1 10 December 31 of 2002, the sixth year since the ombudsman system was
implemented in Bucheon City, a total of 83 ol complaints were filed, which is an average of
two cases a week, Of those, 33 cases were fully processed. In three cases, the i.u:tmns of the city
and the civil povernment were found 1o be proper and the complainanis were nolified as such. As
regards ivil complaints in which full sccommodation was unacceptable, aliernative measures
were provided s a means of mediation, and these accounted for 60 cases. A tolal of 20 cases
communicated recommendations and opinions regarding the city government, and in 16 cases, or
BO%, corrections Or improvements to the system were made. The city.has publicized its decision
against accepting the proposals regarding four cases (Refer 1o the website of Bucheon City). I

§
4. The Limits of the Ombudsman

First, the general public 15 noa fully aware of the existence of the ombudsman sysiem or 18

from various administrative actions or the unfairness of civil servants. It is designed to
secure transparency and fairness in the awdil administration and (o enhance pubhe f@ith n
the municipal governance (Audits & Inspections Bureaw, 60, Seoul Metropalitan
Government),
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role. Ordimary citizens thus face limitations in resolving civil complaints through the ombudsman
and CmthhlEngq-m—amemitrﬂiﬂﬁ controls. Deespite the fact that the main feature of the system is
113 gasy accessibalny compared to the general admanistrative offices, many still remain unaware of
ihe existence of the ombudsman or they are hesitant 1o contact the ombuadsman as they do mot
know how 1o proceed, In partcular, the safeguarding of judicial ng.‘rﬁs of administcative verdicts
15 passive by nature as the pms:edines are launched only when the parties concerned bring the
matter forward: bot this i5 not so for the ombudsman. The nl‘l‘lb!l.ld.‘llli'ﬂ:'l'l are able to become
actively involved in the resolution issues that he/she comes across in the process of performing
hisher duties. Despite this fact; most of the ombudsman’s activities are a passive response,
launched only when a complainant bnngs a matter forth. As a result, the advantages of the
ombudsman cannot be fully leveraged. Furthermore, the isolated classes, who have many civil
complaints, and the socially weak face difficulties in accessing the ombudsman.

Furthermore, the ombudsman is a system that relies upon the qualities, characters and
devation of the individual members of the ombudsman team rather than being a system that
resolves the problem by the system alome. The sctivities of the ombudsmen can thus be
effectively performed when the ombudsman has the trugt of both parties concemned, has the
professional expertise to persuade both parties &nd has the social status fo atiract the atlention of
the public media. Otheranse, the achievements of the ombudsmen will be significantly
diminished. In the event that the social status or prospeets for the ombudsman are not bright, it
would be difficult to solicit those with oumtstanding qualities and virtues to serve as ombudsmen:
and _hcfcin he the linits of the ombuedsman system.

The meéans for the ombudsman’s activities generally rely upon recommendations and public
opintons. The ombudsmen do mot have the authority to aler administrative decisions nor order
their alternation. The fact that the ombudsman carmot oblige the admimistrative offices o comply
with their decisions promaoles ther flexable accessiblity, bul 1n some cases, the ombudsmen can
be e as “slecping lions.” IT the admimstrative agencies do nol voluntarily comply with
recommendations for commective measures, the ombudsman system, which does not have
enforcement authonty, may become powerless. However, if the authonty of the ombudsman is
strengthened and if they are equipped with enforcememt power, the relation between the
admunistrative agencies and the ombudsman would become nigid. If the administrative
accessibility of ll':e: ombudsman 15 reduced because of this, the role of the ombudsman as the
intermediary between the citizens and the administration will be greatly diminished. Here lics the
dilemma in determining the authority and status of the ombudsman,

Il. The Significance of Civic Participation and its Status in Korea
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1. The Significance of Civic Participation

There are several views regarding the definition of civic participation. Mainly, st refers to the
activities of the non-governmental organizations that impact the decision-making procedures of
the povernment. Today, emphasis iz placed on cnic participation as the mechanism for resolving
commumnity issues and seeking resolution regarding failed areas in the povernment and the market.
Civic participation 15 emphasized particularly as a measure for compensating for deficiencics in
solving problems in the existing representative political system. From the perspective of
educating citizens, civic participation is also emphasized for fostering citizens” qualitics and to
encourage the fulfilling of their responsibilities through participation. Civic participation m
today’s democratic society 18 requiréd 10 make up for shortcomings in the parliamentary sysiem,
o overcome bureaucrafic abuses and to educate citizens on politics.

1) Owercoming the Shortcomings of the Parliamentary System

The democracy of today is based on a parliamentary democracy under which citizens elect
their representatives and the decisions made by them are regarded as the decision of the citizens,
In other words, by regarding the decisions of the representative as those of the people, the voice
of the people, which 15 a fundamental value 1o the pnnciple of democracy, 1= regarded a5 being
puaranteed, However, decision-making through a representative has defects from several
perspectives that cannot be overlooked.

Firstly, regarding the decision made by a povernment agency as representing the will of the
citizens just because that agency elected by the citizens was granted democratic justifiability is
merely a formality of the constitution. It reality, it may be very much alienated from the actual
desires of the citizens. In the event that thefe are several candidates in an election, it is possible
that a person with far fess than a majority vote would be elected, and his/her decision would be
regarded as the decision of the people.

Furthermore, since the opinions of the people change fequently dunng the term, the
representative of the people merely reflects the will of the people at the time ballotz were cast. As
lime passes following the election, the decisions by the governmental agency may vary from the
will of the citizens m many cases. Despite this fact, the decision by the povernment agency 15
regarded as the decision of the people, which may be considerably alienated from the will of the
mapority. In order to compensate for these problems, ¢ivic participation 15 called for. In this regard,
civic participation plays a role as a catalyst for reflecting the actuel desires of the citizens in
political procedures. In other words, ciizens” pariicipation 15 negded 1o make up for defects i the
system and to enhance iis role.

The recent decision by the National Assembly to impeach the President of Korea was found
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1o be against the will of the majority of the Korean people. Some 70% of the general publsc
expressed opposition to the impeachment of the president. In this event, the National Assembly 1
representing the minarity and the majority is without representation. As a result, there is the need
o restructure the participatory system of the peaple to speak out for their nights.”

2} Balancing the Shortcomings in Administrative Controls

Administrative centrols refer to a series of procedures for comparing the administrative
ohjcctives to be realized wiath the adminisirative reabty and taking comective measures.
Systematic control of the administration can be categonzed as internal control and extemal
control, control by the councils and control by the judicial courts. In internal contrel, there exist
hmitations resulting from an organtzationzl unity between those who exercise control and those
who are controlled. Control by the council faces limiations due 1o the restricted access to
information and its insufficient means of control. Control by the judicial courts is restncied to
control of illegal activities, and the efficiency of the administration is excluded from the areas of
control of the courts from the outset Control of the tlegitimacy of the court 15 also restrained by
several factors. Even in the case of improper administrative actions, if there is no infringement on
an individual's rights protecied by the law, control by the court over improper administration 15
not permutted. Also, if those whose protected nghts are violated faul to file a lawsuit for one of
several reasons, control wall not be exercised over the courts regarding the improper acts. In
particular, legal proceedings require considerable lime, expense and effort. The complamants are
often psychologcally burdened and eventually abandon legal action.

Due 1o msufficiencies i the existing admimistrative control system, improper, inefficient,
unfair and illegal sdmimstrative actions are allowed te continue. Damages resulting from
deficiencies m administrative control are eventeally suffered by citizens who are the masters of
the administration, The voluntary participation of citizens is called for in order to correct
insufficiencies in administrative controls and achieve administration based on legitimacy,
efficiency, farness and promptness. Through the participation of citizens, their expeniences and
ideas will be reflected in the public sdmimstration, which will contnibute to overcoming
bureaucratic abuses and Jead to an admimistration that benefits the citizens.

* The national referendum and the subpoena can be considered as syslemalic
mechanisms [or the citizens to directly represent themselves. Although the latter is not
recogiized, the [ormer 15 recogmzed by the Constitution. However, the national
referendum i5 restricted to matters related o pational security and constitutional
amendments. In the event of & national referendum, only the President of Korea is
allowed 16 make an initiative, while far the subpoena, only the Fresident of Kores and the
Mational Assembly are allowed to meke the imtiative, It is ot a means by which the
cilizens may represent themselves direcily
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3) The Significance of Educating the Public on Politics

Democracy is designed with a certain image of a citizen. Democracy can be maintained only
when there are citizens who have the ability and the desire to be involved in community 155ues.
However. such citizens are not bom but raised. As a result, in order to foster citizens active 1n &
democracy, political education 15 essential for the existence of such a democracy. Educating
citizens on poliics can be handled through regular classroom education, but what 15 more
important is civic participation in political procedures. Civic participation 18 significant as a
learning procedure by which the citizens are able to collect information through discussions on
public issues, and are able to have a sense of responsibility in commmnity issues (Cho Tae-je,
1997, 460). Citizens will not be able 1o take 2 genuine interest in politics if they are not addressed
directly on political issues. By guaranteeing their participation, citizens will voluntanly engage in
in-depth discussions and expenience the political responsibility of making their own decisions
{Barber, 145). The procedure for national referendums, therefore, i3 fundamentally different from
simple public opinion polls. In the procedure for a national referendum;, the will of the citizens is
nol decided from the beginning. Rather, the citizens collect relevant information through public
discussions and form an opanion. On the contrary, if the role of the citizens is restricted 10 electing
representatives or leaders under the parhiamentary democratic system, the citizens will become
politically illiterate. Through civic participation, citizens will be able to foster a political capacity
to resofve community 1ssues as well as develop a sense of responsibility and concemn regarding
the commumnity.

4) The Dysfunction of Civic Participation

In civic participation, there = the ewfunction described above, bul in some cases, the
following dvsfunction may emerge. In the event that residents” opinions are coordinated but
expressed in a drastic manner, a conflict may worsen rather then being resolved (Lee Seung-jong,
165), Civic partcipation may lead to the obstruction of swifl and effective enforcement of the
adrinstration, as well as an increase in expenses. Above all, if civic participation is restricted 1o
cerlain classes, problems may emerge in terms of equality and representation. In other words, the
arganized minority may everwhelm the uncrganized majonity and exert a strong mfluence over
them. In discussing civic participation, a method for emphasizing the positive fonction and
minimizing the side effects should be sought,

2. The Status of Civic Participation
The civic participation system comes in diverse forms, including Bansanghos (ward
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committees), Committees, public  hearings, meetngs  with  residents, petitions  for
revision/alternation of ordinances and resident ballots. In Bansanghoe, or ward commitiecs,
people in a small ward (Ban) meet once 3 month to discuss ward matters. It was firsl organized in
May of 1976 to gather the opinions of the residents and to provide citizens with administrative
information. There is criticism that the committess age initiated by the gpovernment, but their
objectives lie in reflecting the recommendations of the residents in the administration.

The commuttees are organized by the central or local governments for consultation on majar
admunistrative policies and can serve as a channel for citizens® participation. Commitiess of the
past were established due to the needs of the government and thus did not have strong features of
civic participation. Recently, however, they began to gain significance as a channel for civic
participation. The committees of the past were comprised mainly of civil servants and relevant
experts. In many cases, they were used as the means for rationalizing the policies of the
government agencies or evading responsibility regerding decisions, In some cases, these
commitiees existed in name only, without much activity, However, the influence of private
citizens has recently increased and the representatives of civic orgamizations of those
recommended by the civic organizations were included m large numbers so thal the committees
could be used as a channel for civie participation.

Mectings with the residents are another form of resident participation. These include
dialogue between heads of administrative agencies and the citizens. During these meelings,
participants presented their personal complaints and urped for their resolution. The meetings were
also used as an arena for discussing politics.

Public heanngs were held with the purpose of gathering public opinion regarding
administrative policies. Under Articles 14 and 20 of the A<t on Plans for and Use of National
Land, regulations are set forth for holding public hearings. The public hearings are also held by
administrative agencies as needed. When there is little interest on the part of the residents, the
public hearings are held in formality only, whereas when the interest of the residents is great, the
public hearings can create disturbances. The panelisis and those making the presentations were
generally designated by administrative agencies, and in many cases, the public bearings were held
as a means of justifying or rationalizing the policies already determined. As a result, the public
hearings did not serve their original purpose of gathering a broad range of opinions,

Petitions are also widely used as a tvpe of civic participetion. Petitions are a way of sctting
forth opinions regarding the central or local governments and are guaranteed as 2 basic night of
the citizens by the Constitution, There are petitions for resolving personal complaints or for
safeguarding individual rights. Following the 1990s. the number of petitions calling for the
implementation of government policies has risen. For example, petitions calling for the enactment
ar revision of erdinances fall under this category. Following the implementation of the local
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government systern, ordinances were enacted upon the request of the citizens, such as ordmances
on the implementation of school lunches, ordinances banming the establizhment of ciparette
vending machines, and ordinances calling for the disclosure of administrative information.

The resident participatory system guaranteed under the Local Autonomy Act 15 the
enactment of ordinances by the residents, requests for the revision and abolition of ordinances by
the residents, demand for audit by the residents and national ballots. The rights for the enactment,
revision and abolition of ordinances are & type of resident initiative, and under the system, a
certain number of residents can present @ draft bill of ordinances to the local council. Under the
petition systemn for resident awdits, a certain numbser of residents can collect signatures and ask
SUPETVISOrY institutions to conduct and audit on illegal or improper acis by the local governmenis.
Thee resident ballot system is guarantced by the Mational Ballot Act enacted on January 2%, 2004.
Major decizsions by the local governments that have placed an excessive burden on the residents
ot that have a significant impact on them can be brought to the resident balfot.' The resident
ballots are implemented upon the request of the heads of the local governments, ressdents or the
lexcal councils.

Voluntary participation on the part of citizens had risen steadily in other areas since the
1990s. Activities that support and monitor the activities of the local counail of the National
Assembly, the representatives of the National Assembly or the local councils have increased
through evaluation and disclosure of results. Falling into this category are the budget analysis and
decision-making procedures by the citizens, the filing of complaints on wasteful budget
expenditures by local governments’, and prometion of the campaign for the disclosure of the
administrative information.”

' The Mational Ballol Act takes effect six months afier enactment, and thus has not been
implemented a5 of vet. Prior to the implementation of this Act, opinion polls were
conducted for the revision of the admimstrative rones of the local governments. Resident
ballots by civic organizations have been conducted, and have exercised de facto influence
over the major palicies of the central or local governments. A resident ballot was
imitiated by the citizens on February 14, 2004 regarding the establishment of radicactive
waste processing facilities in Buan, which had caused extreme conflict and disturbances
both between the government and the residents and among the residents thamzelves. 4
Resident Ballol Commitiee was organized at the private sector level, and it was attended
by 72% of the residents, 91.8% of whom raised opposibion to the establishment of the
facilities (Ha Seung-soo. 26

® The Citizens’ Action Network, a civil organization, presents awards to the
administrative agency with the most wastelul budget expenditure as a means of warning
against carelessness with the budgst in government agencias,

® When civic orgamzations were denied in their guest [or the disclosure of expenditures
by the heads of the lecal governments, they liled an administrative lawsuit and won,
which paved the way for the transparent operation of finances and direct audit by the
citixens.

R
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3. The Limits of Civic Participation

The administrative duties of the central and local governments today are governed by
numerous regulations and processed by several administrative agencies. Due to their complexity
and the professionalism required in these duties, ordinary citizens have & hard time understanding
them. With the quantitative expansion and qualitative complexity of the administrative duties of
{Jr:_gmﬁ'nm:nl, opportunities for the general public to exercise influence through active
participation in the administration are diminishing. On top of this, the admumstrative offices,
which wish lo process admmsstrative duties swiftly and withowt conflict, have a tendency 1o find
the cilizens’ participalion inCONYeEnicni.

Furthermore, with the mcreased wme and effort residents have to devote to their
workplaces, they have less tume to take interest m public tssues and they are less motvated w
participate, With commercialization in the life structure, public interest in civic participation that
requires services without payment also becomes reduced Also, with a lifesiyle based on
individualism, citizens wish to spend their time in letsure activities and rest rather than taking pan
in troubling communal issues. From vanous perspectives, the condition of civic participation
today is deteriorating.

In order to guarantes civic participation with minimal tme and effort, diverse
participatory systems have to be guaranteed. However, a systematic form of participatory system
is still lacking. Recently, the resident ballot system was lemstated, but its conditions and subjects
are stll very restncted, and systems such as lawsuits and summons by the resdents are only
under discussion and have not vet been introduced. Under these circumstances, today's civic
participation takes place through civic organizations that were voluntanly orgamized by the
citizens. Following the democratization movement m 1989, civic organizations became active m
Korea as a means for voicing enbicism against the government, formulating rational alternatives
and serving as an intermediary for e citizens.

Residerts” participation in the local administration s possible only when the residents
have sufficient information on the overall status of the regional community. In this regard, it is
necessary for the local povernments to disclose information to the residents. At present, there is
an ordinance on the disclosure of information, but only with regard to the passive disclosure of
information regarding the local government at the request of the residents. The rate of utilization
of this system is thus very low. In order to enhance the mierest of the residents in the local
administration and to promote residents’ participation, there is a need w0 adopt an information
disclosure systemn m order to enable the local governments 1o actively make public all the major
issues in the local community. The role of the local media in reporting all the major issues of the



£ Asian Ombudsman Association Conference

area to the residents is also crucial. When residents have in-depth knowledge of the major
pending issues in the region, they will discuss such issues in their everyday conversations and
become motivated to participate in the local administration. Citizens of today, however, are much
more kmowledpeable on the 1ssues of the central government and therefore have much greater
miterest in the issues of the central government rather than in those of the local government, As a
result, participation of the residents in the local admanisiration 15 very low.

IV. The Symergistic Effect of Linking the Ombudsman and Civic
Participation

1. Mutual Goals of the Ombudsman and Civic Participation

By gerving as the imtermediary for overcoming the distance between the administration and
Ihe citizens, the ombudsman his the same goals as civic participation in that they both aim for
democratization of the admimstration and s gualitatrve improvement. Through the citizen
paricipatiod, the adnnstration can be controlled, qualitative improvements in the administration
can be sought, and the capacity and energy of the citizens can be reflected in the performance of
public duties. Above all, distrust between the adrmimstration and the citzens can be resolved and
a relation of trest can be created between the two parties, eventually contribuling fo formuing a
cooperative relationship.

Ini thes regard, the activities of the ombudsman can overlap with the citizens’ participatory
activities and be complementary to them. The fundamental objectives of the two parties are 1o
contribute to the benefit of the citizens and to improve the administration. As such, cooperative
relations should be sought betwesn the two parfies. Mext, measures for rectifving the limitations
of the two parties mentioned above will be studied,

1. The Kole of Civie Participation in Ovércoming Limitations io the Activities of (he
Ombudsman

The activities of the ombusdsman generally rely vpon civil complainis filed by the citizens,
The act of filing 2 civil complaint alone falls under the category of crvil participation. When
cilizens file their personal complaints with the ombadsman, seek for the safeguarding of their
nights, or make policy recommendations regarding public issues, they become painters: for the
activities of the ombudsman. The Gling of cvil complaints stemmang from subjective motivation
can lead to the objective control of the admimstration, which could ulumately lead 10 the

mprovement of the system.
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The usage rate of the ombudsman sysiem can fall because the average citizen is unaware of
the existence of the system or 1s unaware of how to file a civil complaint, and there 15 a risk that
only certain classes will use it. To overcome these limils, civil organizations can Serve as a bridge
hetween the ombudsman and the peneral public. When a civic orgamzations form a close network
with the ombudsman, it is expected that the accessibility of the ombudsman to citizens can be
enhanced through those civil organizations’.

The ombudsman does not have legally binding force, but resolves problems through
recommendations or advice. In this regard, the professional capacity, credibility and character of
the individual embudsmen play a crucial role, In the current reality where the ombudsmen are not
properly compensated and their status 15 not guaranteed, it is very difficult to appoint ombudsmen
with outstanding qualities. In this event, civic organizations can make recommendations for
ombudsmen. In some cases, those selected by civic orgamzations have been appointed as
ombudsmen Also, the evalugtion or criticism of persons apponted as ombudsmen 15 made by
civil organizations. Since they can be mvolved in ensuring the qualitative standards of the
ombudsman, civic organizations can contribute to preventing administrative agencies from
appointing biased persons as ombudsmen.

The ombudsmen are also expected to receive help in resolving specific 1sues by maintaining
a close cooperative relationship with civil organizations sinee civil organizations, which were first
established in the 1990s, were based on expertise and they formed close networks with experts.

Close ties with civic organizations are also important as the achievements of the
ombudsman’s activities are not made forcefully, but rely on pubhic opinion and persuasion. When
civic organizations make favorable evaluations, declare their support and promote campiigns for
realizing the decisions and advice offered by the ombudsman, the ombudsman’s activities will be
significantly influenced. On the contrary, when their activities are criticized by civic organizations,

their influence will diminishe
3. The Role of the Ombudsman in Complementing the Activities of Civic Participation

The major role of the ombadsman is 1o serve as an intermediary between the citizens and the
administration. The ombudsman can contribute to enhancing the accessibility for the citizens

" In reality, the Ombudzsman of Karea processes civil complaints received by various civil
orgamizations and alse holds regular meetings with them. Also, in some cases. the
Ombudsman af Korea actively creates a venue for arbitration through the expansion of
participation by the complainants and relevant civic organizations in investigating and
processing these cases (Lee Wun-hyoung, 21,

* Far example, an employee of the Citizens' Coalition for Economic Justice was appointed
as the ombodsman of Buchean City,
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regarding the administration. In particular, m the event that civil servants that perform
administrative functions find citizens” participation troublesome and inefficient, the ombudsman
can convey the citizens’ will to the civil servants as well as convey the thoughts of the civil
seTvants to the citizens and make contributions 50 that unnecessary conflicts do not rise between
the adnunistration and the citizens.

In the event that citizens find it difficult to directly approach te admimstrative agencies due
to the hostile attitudes of the civil servants or i the event that the problems are not resolved even
through direct contact, 8 more amicable solution can be sought through the ombudsman, who
serves as an infermediary. )

Furthermore, if the citizens find 1t difficult to approach admimstrative policies to due ther
complexity or technicality, they can seek help from the ombudsman. In particular, citizens must
have sufficient prior knowledge and perfinent information regarding the relevant matters.
Ordinary citizens are given the nght to call for the diselosure of administrative information, but
limitations exist both in the procedure and the time that the information can be obtained through
the ombudsman. The ombudsmen have extensive expenience and can gather information through
the investigative powers more effectively than the general public and thus have more miormation.
The citizens can thereby obiain information necessary for civic participation from the
ombudsman,

Crivic organizations, for their part, will be aided by the sense of awareness of the ombudsman
regarding public issues i seeking areas for civie involvement. The experience of the ombudsman
can offer important clues for identifving the source of administrative practices or syslems agamst
which citizens have voiced complaints.

V. Conclusion

The elite democracy of today under which the rote of the citizens 15 restricted 1o electing
their representatives and entrusting them with everything has its limats. From a pelitical point of
view, parfiamentary democracy is inevitable, but in the event that a representative canmol
represent the citizens, there is a need for an exceptional mechanism under which the citizens can
dircctly represent themselves. In order 10 enhance public trust and promote qualitative standards
by guaranteeing rationality and faimess in the exercise of governmental power, cifizens’
participation is called for. Civic participation i8 required not only 10 resolve community issues,
but to perfect the personal agpects of the citizens. Taking miterest in community issues and being
involved in their resolution ts in itself significant. In this regard, civic participation calls for the
manifestation of a liberal personality from a personal perspective, and from the perspective of the
community, it calls for responsibility as the member of the community, More than anything else,
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civic paricipation is significant in ransforming the exercise of the pni'hlin:, power from a unilareral
vertical relationship to a bilateral horizontal one. In order to prevent the indifference of civil
servants regarding civic participanion, it 15 necessary o make use of the ﬂml:udsma.n gystem,
which was developed to serve as an intermediary for civic participation. Since a direct
relationship between citizens and administrative offices can cause resistance on the part of the
administration, the ombudsman can serve as a bufTer,

Tn contrast, civic participation can be helpful in overcoming the problems due fo lack of
legally binding force the ombudsman may face 1 iis activifies. If the embudsman makes efforts
alongside civic organizations in conducting investigations or seeking measures for resolution, the
results will be augmented. The lack of mdependence, which is also a vulnerabality of the
ambudsman system in Kores, can be overcome to a considerable degree by making use of civic
participation. What is necessary in Korea is the establishment of the ombudsman system at the
level of local povernments, and guaranteeing that they are substantially active and serving as an
intermediary, thereby enabling citizens to participate in local governments. Through participation
in civic organizations, citizens can stimulate the activities of the ombudsman while the
ombudsman can strengthen the capacity of the civic organmzations and support them. In so doing,
the two parties will be able to make & gian leap toward reaching mutual goals as partners.
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INTRODUCTLON

The Public Complaints Bureau (PCB) in Malaysia was established in 1971 to deal
with complaints made by citizens against the civil service. PCB today handles an
average of 3,000 complaints annually covering the various aspects of
maladministration such as delays or non delivery of service, abuse of authonty,
lack of public amenities and other ineffiencies. The management of PCB had
always emphasized on a customer ~oriented organization, committed to providing
effective and quality service to the public at ne cost. PCB subscribes to the view
that customer complaints are an integral part of customer services function of any
organization. Manage your complaints well means managing your customers well.
In fact PCB had implemented its Client Service Charter in 1999 to provide quality

Service 10 its customers.

The PCB as the principal machinery for handling public complaints had continued
to perform its role satisfactorily, drawing its authority mainly from the vanous
Development Administrative Circulars (DAC) issued by the Chief Secretary to the
government from tme to time. The PCB is answerable 1o the Permanent
Committes on Public Complaints (PCPC) a high powered committee headed by
the Chief Secretary to the government. This paper will seek to examine bnefly the
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investigatory role of PCB and more significantly the various programmes that
have been implemented to bring about greater public participation.

ACTIVITIES /| FUNCTIONS OF THE PCB

The Development Administrative Circular No. 4 of 1992 laid down the
responsibilities of PCB. The objective of this circular was to put in place a more
effective system of managing public complaints so as to enable speedy and
effective actions to be taken on public complaints received against government
agencies. It was envisaged that PCB should be the focal point for the public to
forward their complaints and also seek redress on any alleged administrative
unfairness in their dealings with the government machinery. This was followed by
the DAC of October 8, 2001 and the DAC letter 1 of 2002 which had the effect of
further enhancing the role of the PCB. [ shall aitempt to outline bnefly the
principal functions and responsibilities of PCB.

l. to receive public complaints about injustice and maladministration from

apgrieved persons against government agencies
II. toinvestigate public complaints which are deemed to be valid

I, to report the outcome of investigations and make recommendations to
the Permanent Committee on Public Complaints (PCPC) and the

televant authonties,

IV. to forward the decisions of PCPC to Ministries |, Federal Departments,

Local Authorities and Agencies for the purpose of remedial actions
V. to monitor the corrective actions taken by the government Departments
and subsequently submit feedback 1o the Committee,

VL to implement a proactive programme by reporling o respective
Government  depariments'agencies. n  cases of negligence, non
enforcement of laws and regulations which affect pubhic interest with a
view to prevent complaints from ansing.
and,
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VIl to implement a “ people caring " programme involving citizens at grass
root level whereby members of the public are encouraged to air their
grievances at the district level to enable the authorities to attend to such

complaints urgently.

However, cerfain matters are not within its jurisdiction, mainly those touching on
government policies, matters under the junsdiction of the Anti Corruption Agency, the
Legal Aid Bureau, Public Accounts Commitiee, and cases still pending in the cours.
Operationally, the PCB is part and parcel of the government administrative machinery
and its success over the years could be attributed to the close co-operation and
understanding it had forged with the government departments! agencies. Being
complaints driven organization the vast majority of complaints forwarded are resolved
speedily. PCB's standards of service as outlined in its Clients Charter clearly stipulate
that investigations should commence within 14 days of receiving a compilaint, The
complaint will be referred to the particular Department /Agency [or any remedial action
and also provide feedback to PCB on any action taken. Departments are also given
sufficient time frame to resolve a complaint which is usually about 3 months. Issues that
take a longer time to resolve and the very complex cases may require that follow up

meetings be held with the Department concerned to find a solution.

The PCB received a total of 3,154 complaints in the vear 2003 as compared to 4,202 in
2002, a decline of 24.94%, It is worth noting that Federal Departments accounted for
about 63.41% of the complaints while State Departments constituted about 36.58%. As
in the previous year, the largest number of complainis was against the Ministry of Home
Affairs which received 482 complaints followed by the Prime Minister's Department
with 250 complaints. The number of complamts according to the various Ministnes and

State Government Departments is shown in ANNEX A and B respectively.

A large number of the complaints were received through the mail i.e. 1881 or 46,59 of the
total figure of 3154 cases. Complaints through the electronic media mainly e-mail and the
web site was 337 cases, while a total of 435 complainants were physically present at the

PCR offices to file their grievances. PCB had also devised a standard form for complaints
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which is made available to the public through the numerous post-offices, land and district
offices and requires no postal charges. A total of 260 complainants had made use of this
facility o forward their complaints. The mobile complamts counter, which continues to
play a key role at the grass roots level, had received a total of 634 complaints. The
categonization of complaints by PCB 15 based on issues rather than activities and a more
detailed breakdown is provided at ANNEX C.

PERMANENT COMMITTEE ON PUBLIC COMFPLAINTS (PCPC)

The PCB is answerable to the Permanent Committee on Public Complaints which meets
once every four months. Systemic issues and other complaints that could not be resolved
at the departmental level are referred to the PCPC for its deliberations and decision, The
PCPC which is a high profile Committee and comprises the Chiel Secretary to the
Government, the Director Generals of the Public Services Department, Anti Cormuption
Apency, Malaysian Administrative Modermisation and Management Planning Unit and
the Semior Deputy Secretary-General in the Pnme Ministers Department. Since its
formation in 1984, it had made several landmark decisions with the main objective of
providing redress to aggrieved individuals, This Committee has extensive powers,
including the nght to institute investigations and to direct any officer to account before it.
Besides, it also has inherent powers to scrutinize official records / documents, By virtue
of being the Head of the Malaysian Civil Service, the Chairman of this Committee has
wide ranging powers, inherent in his appointment. With such powers and authority
behind it, the PCB is quite well equipped to carry on its core competency of managing
public complaints effectively and to ensure that justice is done to the complainant.

In line with the government aspirations to create a transparent, accountable and an
effective service, PCB is empowered to recommend the re-structuring / re-engineering of

certain Agencies that had failed to deliver quality service to the public.

Those Departments fAgencics that did not have any complaints management system

were required to set up an intemnal complaints handling mechanism and also appeint a
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Complaints Liaison Officer drawn from the professional and management group whose
main function is to monitor and resolve problems timely, These measures wonld
undoubtedly serve as a management tool for Heads of Departments to identify
weaknesses that may exist within their orgamization and to nitiate remedial measures
quickly. The PCPC had also recommended that disciplinary action be laken against errant
public officials in order to ensure that the public service continues to perform effectively.
It is not too far-fetched to say that PCB acts on the principle that “Prevention is better that
cure” by trying to identify administrative weaknesses at an early stage in the interest of

both the public and the relevant Government Agencies.

Om a number of occasions, PCB had identified certain provisions of law, regulations and
administrative practices that were outdated or unfair to the public. In such a situation,
PCB would advise the government with a view to rectifying the particular offending
legislation or regulation. A case in point was a recent decision taken by PCPC on the

regulation and control of Co-operative bodies in the country.

Based on an increasing number of complaints concemning the management of Co-
operative Socicties in the country, PCB had submitted a report on its findings to the
PCPC for a decision. The crux of the problem was the lack of enforcement by the Co-
operative Department which was attributed to a shortage of staff, especially enforcement
officers and certain weaknesses in the existing Legislation, namely the Co-operative
Societies Act, Currently there are about 4,000 Co-operatives operating throughout the
country and the Department concerned does not have sufficient manpower 0 monitor and
supervise these Co-operatives. The PCPC made certain recommendations namely, the
Co-operative Department should take immediate steps to recruit additional staff and also
look into the possibility of further strengthening the existing legislation, to confer wider

powers on enforcement officers.
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ADMINISTRATIVE IMPROVEMENTS

PCB had introduced a number of administrative changes in its effort to upgrade s
effectiveness. These innovations included chamges in aspects of management,
organizational structure, and revision of duties, publicity and its modus operandi of
managing public complaints. The improvements also included changes to organizational
structure and mode of operation sech as:
= Mobile Complaints Counter
»  Action Onented Meetings
e On the Spot Investigation / Remedial Action
s [nspectorate
#  Publicity
. Mewspaper
- ™
- Radio
- Pamphlets / Posters
»  Customer Satisfaction Index (CSI)
» Scanning Newspapers

» Liaison Officers on public complaimnts at all government agencies.

PCB has also created its own homepage and has an e-mail facility to enable
complaints to be made electronically in line with the Malaysian Government policy
towards an Electromic Government. Comgplainanis can at any time check the status
of their complaints through the intermet. PCB’S homepage address 15
www bpa jpm.my and the e-mail address is aduan@ bpa jpm.my, A computcnzed
cage management system wag introduced in 1999 which enabled staff to key-in the
complaints, the management to assign the complaints and investigation officers to

forward the findings of investigations and make decisions on resolution of cases.

_gz_
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PCH’S PROGRAMMES AND PUBLIC PARTICIPATION

-

In addition to its investigatory role, PCB's strategy also leans towards creating
greater awareness amongst the public on the role and functions of PCB and also
provide the citizen new avenues to channel their prievances concerming government
maladministration. OFf late, emphasis was placed on new strategies to reach the
grass-roots and those residing in the more remote parts of the country.

Mobile Complaints Counter (MCC)

PCB introduced the MCC as early as 1935, and from the beginning these counters
were mainly operated in the rural and inaccessible parts of the couniry where the
local populace does not enjoy the same opportunities as therr urban counterparts in
voicing their grievances and also the level of awarencss about PCB'S role is
comparatively low. These counters are manned by PCB personnel based at the
Regional offices. PCB has a total of 4 Regional Offices namely the Northem,
Eastern, Southern and the Central Regional Office and each headed by a Director.

Each Regional office is required to operate a total of twenty-five mobile counters
annually while the MCC for the East Malaysian states of Sabah and Sarawak is
normally handled by the PCB Head office itself. These counters are usually opened
for a day or two depending on the response and are located at shqpping complex,
government offices especially the local district / land office, and occasionally in
conjunction with some local eveni that autracts a large section of the public.
Publicity campaigns are conducted prior to the MCC program and PCB i5 assisted
by the District and the Information office on the dissemination of information to the
local residents through pamphlets and posters. This approach is advantageous 1o the
parties invalved since it enables the officer 1o carry out on the spot mvestigations to
verify the validity of certain complaints and to meet personally with the
Government Agency for discussions in order to resolve the issue speedily. During

the year 2003, a total of 90 MCC were organized throughout the country with
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1043 complainants visiting these counters. PCB had also received a total of 634

complaints through these mobile counters nation wide,

Meeting the Client Programme

Another important development in the efforts to further promote citizen
participation is the “Meeting the Client Programme” implemented in 2001,

following the issuance of an official circular, Under this programme, Heads of
Dq:]:mrlm&n[s-whelh:r at the Federal or State level were mandated to set aside a day
in the month specifically to meet with potential complainants or even those who
were merely sceking advice or information on the role and functions of the
Department concerned. As a matter of fact, Heads of Departments were required to
be present at these sessions and were advised to cancel or postpone their
commitments such as attending meetings outside their office. The face to face
encounter with the Departmental Heads not only gave the clients an opportunity Lo
pul forward their grievances personally but more significantly it had also
demonstrated that the public service is always responsive and sensitive (o the needs
of the public and the right of every citizen 1o approach directly the Heads of
Departments who can impartially investigate the complaints,

PCB’s was given the responsibility to monitor and report to the Government the
implementation of this new customer oriented effort, Based on the feedback, a total
of 529 Government Agencies, both at the Federal and State level had already
implemented the Client’s Day Programme. During 2003, a total of 224 242 clients
had benefited by visiting these special counters set up to receive complaints. There
was a hetter attendance at Federal Departments which received a total of 177.365
customers compared to 46,877 at the State Departments. However it is envisaged
that with preater publicity and awareness the Clients Day Programme would
continue to play a key role as another impontant forum for the public to channel their
complaints and also indirectly serve to improve the image of the Government in the

eyes of the public.
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People Caring Scssions

This is another revolutionary approach adopted by PCB to receive complaints from
the public and to act upon such complaints quickly. The Programme is aimed at
reaching the masses especially in the rural areas and is jointly organized with the co-
opetation of the relevant State Authorities. The Programme involves a dialogue
session between the local residents and the State Departments /Local Authoriies
and these sessions are normally chaired by the State Chief Minister or the Chief
Secrtary to the Government. The target group usually emcompasses local
community heads, residents, hawkers associations, voluntary bodies, and the vanous
commiltees at the district levels. As for the selection of the district, preference is
given to those areas that had recorded the highest number of complaints during the
vear. There is no doubt that these dialogue scssions had brought the ordinary
citizens closer to the Public Service, especially with the rapid growth in the size of
the bureaucracy to-day, which had the effect of creating a serious gap between the

¢ivil servants and the public they serve.

The People Caring Sessions, in a sense, could be viewed as a platform for a two
way communication between the Government and the people. The important issues
put forward by the public can be scrutinized and referred to the Departments for
immediate action. On the other hand, frivolous or unsubstantiated complaints could
be easily identified and ignored thus saving time and resources of the Agencies
involved in investigating such cases. Another important feature of the Programme is
that it encourages JiJ]:IL‘:I'II'JI:‘.‘iE ard transparency, whereby, Heads of Departments who
are present at these sessions are required to provide answers without fear or favour
ar clarify on the issues that are discussed during the dialogue. Lasily the forum is
used not only o resolve complaints that have merit and substantiated but also to
defend the particular decision made by a public servant and which is justified.
-
The major problems highlighted at the People Caring Sessions were those regarding

delays on the part of Government Departments, lack of public amemities such as
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roads, water supply and provision of electricity to rural areas and those matters that
come under the Local Authorities. Many of the grievances were resolved timely
except those that had financial implications or required emendments to existing
legislations which took a longer time. During the year 2003, PCB was able 1o
organize a total of six People Caring Sessions nationwide and about 3,105 people
had participated in these Sessions,

National Convention on the Management of Public Complaints [ Seminars /
Workshops

In the efforts to bring about a more effective system of handling public complaints
PCB organized s National Convention on Managing Public Complamts. The
Convention organized both at the national and regional level atracted some 500
participants consisting of Heads of Departments, Public Relations Officers and
Complaints Liaison Officers. An important objective was to discuss issues related to
the improvement of the management of complaints and to share experience and
positive values in the handling of public complaints. The participants also had the
opportunity to study the various approaches adopted by the private sector in
addressing this problem. Seminars and workshops were also organized at the
regional levels to benefit the State and local Authorities who are saddled with an

increasing number of complaints.

Conclusion

The govemnment had introduced various innovations to enhance productivity, quality
service and transparency in the public service, with the objective of achieving an
excellent work culture. In this respect, PCB with its vast experience and adequate
powers is well positioned to meet these challenges and play a more dynamic role in

ensuring that the government's aspirations are fulfilled.
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ANNEX A

COMPLAINTS RECEIVED BY FEDERAL GOVERNMENT

MINISTRIES
Ministry/Federal Department 2002 2003
Home Affairs 428 482
| Finance 320 227
Prime Minister's Department 287 250 |
Education 183 158
Human Resource 168 107
Energy, Communication and Multimedia 131 _ 130
Health 126 134
Rural Development 84 53
Transport 76 64
Ministry of Works 73 82
Agriculture 66 B5
Housing and Local Government 64 45
| Entrepreneur Development &0 40
Land and Co-operative Development 55 36
Domestic Trade and Consumer Affairs 43 21
Mational Unity and Community Development 30 33
Science. Technology and Environment 22 20
| Defence 20 16
Primary Industries 10 11
Information 9 9
Services Commissions 9 7
Culture, Arts & Tourizm 3 6
Youth and Epﬂrts 2 1 :
Ministry of International Trade and Industry 1 -
Women and FEITIIl'y' Development 1 -
Foreign Affairs 1 2
TOTAL 2,272 2,000
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ANNEX B

COMPLAINTS RECEIVED BY STATE GOVERNMENT

DEPARTMENTS

STATE 2002 2003
SELANGOR 308 315
JOHOR 169 218
PAHANG | 132 78
PENANG i 122 B8

PERAK 110 140
NEGERI| SEMBILAN 75 111

KEDAH 74 76
MELAKA &7 21
KELANTAN 46 21
TERENGGANU 45 38 -
SARAWAK 27 8

PERLIS 11 B
SABAH - 3 44
FEDERAL TERRITORY OF i 1 -

LABUAN | _
TOTAL l 1,180 1,154
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CATEGORY OF COMPLAINTS FOR CASES RECEIVED IN

2003
f_
Category of Complaints Ministry State

(%) (%) !

2002 | 2003 | 2002 | 2003 |
| Dedays In carrying out official duties 50.2 51.83 40.1 47.91
Unfair action or decision 17.6 12.52 16.0 11.08
Lack of public utilities or sareces | 45 4 66 10.4 uIT
{ Rules and procedures which are bias or inadequate | 0.8 0.55 0.5 026
Abuse of powar 16 3.20 0.8 3.93
Misconduct of public servants 5.0 5.06 14 1.05
Inefficiencies of public servants &F 225 2.8 1.83
Advisory Services 29 | 7.4 28 3.14
Failure to enforce regulations and laws 8.0 6.71 18.1 15.01
Unsatisfactory services B | 5.7 5.81 7.3 .02
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The Ombudsman and Citizens” Participation

Mr. Margarito P. Gervacio, Jr.
Over-all Deputy Ombudsman, office of the Ombudsman
Philippines

In the international community, the current trend now is towards the promotion of
good governance. The concept of “goversance’ involves process of decision-making and
the processes by which decisions are implemented or not being implemented at all. Since
it is a process, the decisions are both made either by formal and informal actors. And
speaking of actors, government is one of the actors in governance and the Office of the
Ombudsman is one of the key plavers in aligning its thrusts towards good governance. In
its efforts and initiatives to advance and heighten the concept and importance of good
governance, it has taken into considerations its various charactenstics which include,
among others, being;

s Participatory,

»  Consensus-oriented,

s  Accountable;

* Transparent;

s Responsive;

= Effective and efficient;

» Equitable and inclusive; and,
o Adherent to the rule of Jaw.

Within these contexts, the Office of the Ombudsman being one of the signatories
in the United Nations Convention Against Corruption recogmizes the pivolal role and
participation of citizens in increasing transparency and accountability, which are being
regarded as much necded and sought after antidotes to corruption that otherwise

undermines governance and manegemenl. Corruption, as view from international

LY
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perspective has corrosive effects to economies. Governments like for mstance India,
Korea and Thailand almost nearly succumbed to economic collapse/fall (Armdt & Hill,
1999). Likewise, the global community realizes that indeed corruption hampers
development in many ways. For one, it worsens ...

* [Income inequality and poverty {Gupta, Davoodi & Alenso-Terme, 1390}

» Reduces investment rates (Mauro, 1997);

» Lowers economic growth (Tanzi & Davoodi 1998);

o [himimshes democratization; and,

s Weakens representation (Ocampo 2001 ).

Given these ferocious realities and the deleterious multiple and harmful effects of this
socigl “rancer”, globally, there is a common concern of controlling it, precisely because
once controlled; it will surely yield multiple benefits. Indeed, in countries wherein,
corruplion is curbed, critical sociocconomic indicators are performing well: there are
greater foreign investmenis, higher per capifa income growth, lower infant mortality,
higher literacy, stronger property rights, increased business growth and so on (Kaufmann,
Kraay & Zoido-Lobaton, 2000). Controlling corruption therefore means encouraging
economic development, increasing one'’s country's compelitiveness in inlernational areéna,
alleviating social conditions, and reducing poverty.

The Office of the Ombudsman, to complement the existing culture that promotes
good governance which demands delivery of quality service to the people, the Office as
constitutionally mandated as being the protector of the people, has laid down and spelled
out its medium-term anti-corruption plan for the next five years. Indicated and specified
in that blueprint are the five priority areas, which the Office of the Ombudsman hopes to
achieve remarkable and significant successes and accomplishments. The five
battlegrounds of the Office of the Ombudsman include:

o [Investigation and Prosecution;

» Public Assistance and Research;

» Commumty Relations and Linkages;
* Education; and

# Orgamizational Development,
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One priority area, which the Office is relentless in pursuing active participation
and involvement, include the civil sociely, non-governmental orgamizations, other
governmental agencies, intemational institutions and donor community. Faced with the
difficult reality of the baneful multifarious effects of corruption on ihe society, the Office
of the Ombudsman takes another major step in effectively eradicating this age-old
phenomenon that is eating away every system in our social milieu. And that is to forge
alliances with the key plavers — the citizens whose mvolvement and participation is
considered the key comerstone of good governance, and who are the same people who
dream to live in a world intolerant of perversion and graft and corruption.

Among the programs the Office has identified 1o ensure citizen’s participation in
establishing the most conducive atmosphere/environment for a government that is
consensus-oriented, which has the best interest of the whole community end which
operates in a milieu that speaks of accountability and efficiency, the Office has identified
both current and proposed which are incorporated in the Medium-Term Anti-Corruption
Plan and Investment Program for 2004-2009.

Current Programs

1. Ehem! Aha!
The Office of the Ombudsman has entered into a Memorandum of Agreement with
the Philippine Province of the Society of Jesus on 13" October 2003 relative to the
program entitled Ehem! Aha: A Manual of Deepening Involvement in Combaring
Cerruption. This i5 an anti-corruption program thal serves as major contribution o

the fight against praft and corruption in the Philippines.

» Ehem! is composed of modules, workshops, designs and exercises peared
towards the establishment/creation of a counter culture that cspouses the
processes of sensitivity and discernment by every individual and institution.
Processes involved are intended 1o cause innovative reforms in individual and
institutional orientation, attitude and behavior that combat or prevent acts of

COTTUPION.
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Aha! compliments and supports Ehem!, which in the process completes Ehem!-
Aha! Program. It involves integrated process of sensitive, responsive, relevant
and discerning program against graft and corruption through cultural sensitivity

and other innovative counterculture initiative.

2. Corruption Prevention Unit (CPU) Program
A Commuption Prevention Unit (CPU) 15 a non-governmental organization (NGO),

religious, civic, urban poor and people’s organization (PO} of good standing

accredited by the Office of the Ombudsman to promote its objectives 1n the war

against grafi and cormmuption.

Its objectives are:

¥ To raise public awareness on the evils of corruption and the means of fighting the
same;

% To assist the Ombudsman in determining the causes of inefficiency, red tape,
mismanagement, fraud and corruption m the govemment and to m.i;kﬁ
recommendations for their elimination;

% To initiate campaigns pushing for the observance of high standards of ethics and
efficiency in govemment service.

% To assist ordinary citizens in seeking assistance from govemment agencies;

% To assist the Office of the Ombudsman in monitoring the prosecution and trail of
Ombudsman cases in the different regional trial counts and other lower courts
nationwide;

% Ta assist the Ombudsman in the Lifestyle Probe drive of the Office;

¥ To assist the Ombudsman in the implementation of the Infrastructure and

Procurement Watch Program of the Office; and,
To form linkages with non-organic Resident Ombudsmen and other anti-

corruption groups nationwide.
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3. Junior Graftwatch Program
The Junior Graftwatch Program is part of the Office of the Ombudsman’s multi-
scctoral strategy to enjoin and empower the youth sector in graft prevention and
control by encouraging them to cstablish Junior Graftwatch Units (JGUs) in schools
and communities.
Students and community-based youth organizations duly recognized by their
respective schools and communities can apply for accreditation as JGUSs.

The general abjectives of the program are:

¥ To direct the growing concern and awaken the consciousness of the young
citizens into productive action towards the elimination or reduction of graft and
cormuption and its effects to the country’s economy;

¥ To develop and ingrain in the youth in the youth traditional Filipino values such
as honesty and efficiency in preparation for their future roles as leaders of the
country; and

¥ To orient the youth on the tasks, functions and roles of the Office of the

Ombudsman.

Proposed Programs
In its efforts to reach out to the international partners and stakeholders, the Office
of the Ombudsman through various coordination and linkages has sought the
assistance of the donor community to provide technical as well as financial
support to OMB's programs and initiatives designed to strengthen its capacities.
Among the proposed undertakings which some of the donor community expressed

their commitment and assistance includes:

1. Court Watch
This program is heing considered to tap the assistance of senior law students
as volunteer court walchers 1o assist the Office of the Ombudsman in the

monitoring of performance of prosecutorial staff of the Ombudsman dunng
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trials in the Sandiganbayan and eventually to include other regular counts in
the Philippines. (United Nations Development Programme)

This is tentatively scheduled to take off before the June 2004. Approximately,
two hundred {200) student-volunteers are expected to undergo the training and

capability-building workshop.

2. Procurement Watch
This is a program that will train volunteer observers from the business sector
on the various bidding processes including implementation, contractual
compliance and the pertinent red flags to watch for, {With ELVEC support and
time frame from July 2004-2007).

3. Lifestyle Check Program
This program is designed to eonduct a regular monitoring of the lifestyle of
high profile personnel of graft-prone agencies. (With EU/EC support and time
frame from July 2004 -20407 ).

4. Corruption Awareness Prevention and Education Program

This is program intends to solicit the general public's involvement and
participation in undertaking activities relative to increasc awareness and
consciousness in controlling graft and corruption. (With ELVEC support and
time frame from July 2004-2007},

5. Participatory Audit Program
This project is intended to involve civil socicty members in the conduct of
audit of government projects and/or programs. (With EUVEC support and time
frame from July 2004-2007},
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6. Bureaucracy Watch

This will look into the performance of the agency as a whole, (With EWEC
support and time frame from July 2004-2007 ),

To further enhance and strengthen the partnership between the Office of the
Omhudsman and other oversight bodies in its pursuit to comtinue
comprehensive and enduring reforms in the administrative adjudication and
criminal prosecution of cases, asset disclosure and investigation, government
procurement systems, value formation in the burcaucracy, and internal control
systems improverment through various inter-agency collaborations.

Focusing on involving and consulling with citizens about important issues and
needs, and involving them i making decisions, in the long run will definitely help the
Office of the Ombudsman reap favorable and beneficial rewards. In addition 1o
harnessing the energy and ideas of citizen groups toward addressing country’s needs,
such programs ideally provide citizens with a sense of ownership in the socicty. In order
to lead a country towards good governance and development, it has to realize and
acknowledge the pivotal role of its citizens, With their cooperation and participation, any
undertaking that will help in nation building will surely produce success.

Thank vou,



THE OMBUDSMAN AND CITIZEN
PARTICIPATION

br. Justice 5. C. Yerma
Ombudsman, Uitar Pradesh, India
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THE OMBUDSMAN AND CITIZEN PARTICIPATION

Mr. Justice S. C. Verma
Ombudsman, Uttar Pradesh,
India

Nowadays, corruption is internationally recognized as a major problem in saciety,
capable of endangering the stability and security of societies, threatening social,
economic and political development and undermining the values of democracy and
morality. International cooperation is indispensable to combat corruption and promote

accountability, transparency and rule of law.

Robert Klitpaard uses the equation C=M+D-A, where T (corruption)= M
{monopoly) + [ (discretion) -A (accountablity).

In its widest connotation, corruption includes improper or selfish exercise of
power and influence attached to a public office due to the special position one occupies in
public life. Developing countries like India face this problem. Throughout the fabric of
public life in the developing countries runs the scarlet thread of bnbery and corruption.

Corruption hurts the public directly and tragically, particularly as it penalizes the

honest and rewards the dishonest among them,

Corruption and mal-administration impose a great strain on democracy and we all
know that corruption is the end product of a process of administration and is always

preceded by mal-administration.

Te live in a society which pursues good governance practices is today a basic
human right. The quality of an mdi vidual citizen's life 15 matenally affected by both the
decisions taken by the govemment and the manner in which those decisions are

implemented.
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A just and civil society requires a system of government which, whilst operating
within the rule of law, provides for a wider recognition of the need for accountability to
citizens on whose behalf povernment undertakes its responsibility,

Accountability docs not mean that those who rule are only answerable to those
from whom they derive their authority. The availability of information o the gencral
public and clarity about govemment rules, regulations and decisions should be made

available under the laws made for information

The mechanisms and processes by which authonty is exercised in the country’s
economic, political and social spheres and the extent to which the citizens are involved

and given responsibility should have transparency.

Participation can become meaningful only if governmental structures are flexible

enough to facilitate casy and unhindered participation by public.

There should be orderly existence of citizens and institutions in the society.
Predictability would be possible if there is rule of law. The rule of law encompasses both
well-defined rights and duties as well as mechanisms for enforcing them and settling
disputes in an impartial manner by agencies hike Ombudsman.

A system evolved for exercising a control on the arbitrariness of the public
functionaries and for removal of grievances arising in the functioning of the Government
has been named as Ombudsman,

Effectiveness of Ombudsman is related to his primary objective: to ensure that the
constitutional state is maintained, that public authonties respect citizens' rights and laws
and that administrative problems are corrected (eliminate formalitics, reduce delays,

revise discretionary decision-making processes clc.)
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Consequently, this mission is divided in two parts: monitoring and correcting, if
necessary, public authonties' behaviour, That 1s why the Ombudsmen effectivencss, or
his success in getting his recommendations implemented by the public authorities, relies

on his ability to make public authorities accept and understand his recommendations.

His purpose is 1o resolve conflicts, which he must make public authorities aware
of. He ensures that public authorities are aware of his intervention criteria and the general
scale according to which he evaluates the government's administrative behaviour. He
makes his general policy interventions public and makes the public autherities and media
understand the rationale for his recommendations.

The teaditional role of Ombuodsman provides an effective accountability
mechanism, which is now in place in more than 100 countries. The role of Ombudsman is
necessary in providing a mechanism which can balance the fundamental requirement that

governments must be able to govern but with appropriate accountability.

Commuption is 0 much rampant in every sphere of the Government Administration
at present that in the perception of a common man it is no longer a problem but has been
accepted as a way of life. Bribery has become customary.,

The procedure for evaluation of national less caused by ever-increasing
corruption has been confined to a special class only. As a result, such a social atmosphere
is taking shape in which government machinery is proving lo be the most fertile ground
for the nursing of cormuption.

O the hasis of the experience, which | gained during my working, mal-

administration is the root cause of corruption.
The procedure for checking or controlling  corruption, it is my fim belief, will
only be effective if it is cnforced from top level w down. A waterfall flows from up 1o

downwards, is eternal truth.
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Besides being a most objectionable cormupt practice, the custom of 'speed money'
has become one of the most serious causes of delay, inefficiency and poor work culture.
Deliberate delay in the movement of papers by petty officers in Government ofhices in
the hope of collecting 'speed money' is one way of frustrating honest citizens,

Those who have tried to live as moral men in an immoral society have generally
given way, sooner or later, under agonizing pressures of legitimate ambition which can
only be achieved through illegitimate means, the pressure from family obligations, the
slow insidious pressures of a society in which material success is adulated and where
material failure is ruthlessly mocked. The pressure of increasing defeatism, or realization
that public opinion stigmatizes the tansgressor so lightly, and that so hittle seems to be
gained by trying to swim against the tide, people have surrendered.

Thus the honest taxpayers pay their legitimate dues, pay the extra taxes to make
up for the tax-evader and also pay interest on tax-evader's investment in loans. [t amounts

to penalizing honesty and rewarding dishonesty.

A second set of social cause of corruption can broadly be described as lack of
personal virture or a sense of morality, Corruption is a consequence of the way of life of
our acquisitive society, where people are judped by what they have rather than what they
are. The possession of material goods seems to have become the sine qua non of life. This
inevitably results in scramble for acquisition of glittering prizes, irrespective of the means

adopted. Lack of vigilance by the people has also contributed to the growth of corruption.

Codes of ethics and evaluating integrity are of great importance in developing a
civie sense and respect for institutions and human rights. The prime need is 8 common

standard of morality,

The institution of Ombudsman haven't dealt until now with issues that are related
to professional ethics; and morality both to the administrator and the individual, they

have concemned themselves only with powers conferred under statute,
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The level of comruption in a society depends on the values and morals.

Corruption ameunts to soul killing. It is an illusion that happiness resis on the

indulgence of the self rather than service to the society and country.

All religions stand for reducing temptations and uphold the dictates of conscience.

If we truly become religious, corruption will reduce in the society automatically.

Our duty is to stand by virtue and fight the forces of evil. Corruption is an evil.
Lord Krishna says that he comes on carth to protect the good and destroy the gvil. Our
scriptures enlighten us about the emancipation of our souls and also the welfare of the

world by following the path of Dharma and rightcousness,

We have to fight for values otherwise the information age will create greater
channels for the spread of the mischief, This is simply a fight for our values. As brihery
rises, civil liberties fall. As hribery rises, the rule of law falls. As bribery rises, the
competence of our civil services fall. Now is not the time to debate but,acknowledge that
if the hattle is lost then what kind of a world we shall be leaving for our children?

The value system of a society translates its spinit in the shape of conventions and
traditions. The general moral fibre of a society system, the modus operandi of the
political executive and members of civil service as well as the conduct and decisions of
the Ombudsman are likely to play a decisive role in establishing the prestige and status of
this institution,

The Institution of embudsman is an office that exercises or wields moral authority
over the government and commands confidence of the public. Such an Institution, it is
felt, would scrutinize actions of the executive and keep a constant surveillance on the
functionarics with a view to enhance their accountability to the legislature and, as an

outcome to improve the image of the Government in public estimation.
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In my opinion, Ombudsman will also have to perform the role of Clergy,
Preachers, Pandits, Mullahs and Monks who are the public voice of conscience and
command enormous respect in the society. In that capacity we can influence the life and
thinking of the people, in the society. COmbudsman should create a conducive
environment for clean and honest persons upholding the right ethical values, and attain
the status of conscience keepers of the society. They will then strengthen those fighting

for moral and ethical governance.

The best means to combat corruption, even m terms of the cost to the society, 18

prevention. Effective prevention can thus reduce the extent and the costs of penal action.

Public awareness and tolerance and effective role of the mass media would be of
great help. The role of mass media in uncovering comruption cases and in building anti-
corruption awareness is important for both the prevention and the investigation and
control of comuption.

A reform to this effect in Government functioning is essential that a govemnment
functionary should always have this fear in mind that in case he was found guilty he will
not escape the punishment because fear of punishment is more effective than the
punishment awarded.

The unlimited, unbridled and unchannelized powers exercised by political leaders
in democrative setup as Heads of the department is also responsible to a very great extent
for mal-administration and corruption. The said powers should be curtailed and political
interventicn be reduced in public administration,

The power relationship in most states- the power balance between the governar

and the governed- is perceived to be shifting dramatically away from those seeking 1o

wield authority in the name of the state and in favour of the individual citizen.
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Voluntary organizations have not yet come into the field for helping people with
their complaints. We have to mobilize ultimately public opinion and public invelvement
ini the fight against corruption. That is where the NGOs can play an effective rale. The
NGOs should take each department and find out that what are the rules and regulations

which breed corruption and come up with suggestions.

Providing channels for ventilation of grievances is bound to have a very sobering
effect on an erratic administration. It lies with the public, which should be prepared to put
up a stiff fight against corruption. For every corrupt official, there are hundreds of
members of the public wanting to make use of him and feed him. A society that does not
attach any stigma to the corrupt man can hardly be rid of such ignoble men.

Ombudsman throughout the world, by whatever name they are described, have
established themselves as an effective instrument of public accountability. We can be
proud of the part we and our predecessors have had in meeting that purpose and should

endeavour to make this autherity more meaningful and effective.

Civil society and the Business community must be encouraged to establish codes
of conduct. The codes of conduct must lay down moral guidelines to refuse either to
accept or give bribes. Citizens are the ultimate victims of corruption. They must exert

pressure on the government to fight this evil effectively.

The tesponsibility for fighting corruption is not limited to the government and its
apencies alone. It is also the responsibility of the of the people from all walks of life.
Initiatives will come from the bottom-power of the people, rather than the top. Fighting
corruption requires a broad base and change of culture. The action needed is not only top-
down but also bottom up from the people.

Political corruption can be defeated by strengthening the civil society. Ultimately
it is the people who will pressurize the bureaucracy and the government to reform.
Awakening public opinion is a primary task in fighting coruption. People view
bureaucrats and politicians with mistrust. The starting point must be people. They must
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generate pressurc from below as it is not likely to come from the above because of
mvalvement.

The society as a whole must accept the gauntlet against corruption and aim af
establishing a cormuption-free society. It must stand for values, virtues, culture and honour,
which are essential ingredients of a corruption-free society. Education on the need to
fight corruption should start in schools and must be kept up through regular society-wide

campaigns. Moral renovation, cultural change and elevation of consciousness are a must,
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